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MEMORANDUM-DECISION AND ORDER

| ntroduction

On January 18, 2000, the court commenced with jury selection in this
historic land claim litigation. The court’s resolution of the liability issues,’ left
only oneissue for the jury’s consideration - - the amount of compensation, if any,
to which the tribal plaintiffs, the Cayuga Indian Nation of New Y ork and the
Seneca-Cayuga Tribe of Oklahoma (“the Cayuga’),? were entitled for the loss of
their tribal lands over two centuries ago. Nineteen days, six witnhesses, whose
testimony comprises the nearly 3,000 page trial transcript, and approximately 130
exhibits later, on February 17, 2000, the jury rendered its verdict. It found the
State of New York (“the State”)® liable to the Cayugain the total amount of

! See Cayuga Indian Nation of New Y ork v. Cuomo, 730 F.Supp. 485 (N.D.N.Y.
1990) (“Cayuga IV")(granting Cayuga s motion for partial summary judgment, and declaring that
its1795 and 1807 Treaties with the State were invalid under the Nonintercourse Act because the
Federal Government never ratified those conveyances); Cayuga Indian Nation of New York v.
Cuomo, 758 F.Supp. 107 (N.D.N.Y. 1990) (because the Cayuga obtained recognized title in the
subject land through the 1794 Treaty of Canandaigua, defendants' abandonment defense was
insufficient to defeat the Cayuga’ s claims to that land); and Cayuga Indian Nation of New Y ork
v. Cuomo, 771 F.Supp. 19 (N.D.N.Y. 1991) (defense of laches unavailable).

2 Nearly two years after the commencement of this action, the United States of

America (“the U.S.”) intervened as a plaintiff in this action “on its own behalf and to enforce the
restrictions on alienation found in 25 U.S.C. § 177 [the Nonintercourse Act]” for the tribal
plaintiffs. See U.S. Complaint in Intervention at 2, 4. Hereinafter, the U.S. and the Cayuga
plaintiffs will be collectively referred to as “plaintiffs,” unlessit is necessary to distinguish
between the two.

3 To avoid “amorass of complicated and lengthy litigation which could easily

extend well into the next century[,]” if the court allowed the Cayuga to proceed against all of the
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$36,911,672.62. Those damages were divided into two categories: (1)
$1,911,672.62 for the fair rental value of the Cayuga’'s former homeland for 204
years, and (2) an additional $35,000,000.00 in damages for future loss use and
possession of that same land.

Background

No less than twenty years of litigation preceded that jury verdict. Assuming
familiarity with the protracted and at times convoluted history of this action, the
court will not repeat that entire history herein. To place the issue of prejudgment
Interest which now dominates this litigation in context, however, an overview of
some of this court’s rulings in recent years, especially asto remedies, isin order.

|. Pre-Trial Motions

Faced with several motionsin limine seeking to “severely limit the remedies
available to the Cayugad[,]” in Cayuga Indian Nation of New Y ork v. Pataki, No.
80-CV-930, 80-CV-960, 1999 WL 224615, at *1 (N.D.N.Y. April 15, 1999)
(“Cayuga V1I1"), the issue of prejudgment interest first arose. Holding that federal

rather than state law governs the issue of the availability of prejudgment interest,
this court recognized its “ sweeping discretion to decide whether to award
prejudgment interest . . . , aswell as[its] considerable latitude in establishing both
the rate of interest and the accrual date.” |d. at *17 (emphasis added). Ultimately,
the court declined to decide whether the Cayuga were entitled to recover

prejudgment interest because at that time the record was not sufficiently

defendants, including the approximately 7,000 individual landowners, it granted the U. S.’
motion “to proceed to trial first against the Statef.]” See Cayuga Indian Nation of New York v.
Pataki, 79 F.Supp.2d 66, 76 (N.D.N.Y. 1999) (“Cayuga X1”). Hence, the State was the lone
defendant in the jury trial or what has come to be known as “Phase I” of thislitigation, and it
continued to be the only defendant in “Phase 11" of this litigation, the non-jury trial.
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developed.

The court also was operating in a“legal vacuum” because the parties had
not addressed the factors which the Second Circuit in Wickham Contracting v.
Local Union No. 3, Int’| Bhd. of Elec. Workers, 955 F.2d 831 (2d Cir. 1992), had
identified as relevant in deciding “whether to award preudgment interest[.]” See
id. at *19 and *21. After reciting the Wickham factors, the court stressed that an

award of prejudgment interest was not a foregone conclusion. 1d. at * 16.

With adate for jury selection looming, the parties sought further
clarification on a variety of issuesincluding, yet again, prgudgment interest. The
court held that it would not receive proof of present day value during Phasel. Ina
final round of motionsin limine made in anticipation of Phase |, the U.S. sought,
inter alia, to have the court “reserv|e] to [itself] all issues of law and equity,
leaving only fact issues as to the amount of damages for the jury[.]” Cayuga Indian
Nation of New York v. Pataki, 79 F.Supp.2d 78, 86 (N.D.N.Y. 1999) (“Cayuga
XI1"). Adopting this approach, the court held that equitable issues such aslaches

would “be reserved to [it], and if necessary, the same may be the subject of post-
trial motions and/or additional post-trial proceedings before the court, without a
jury.” Id. at 92.

I[l. Jury Instructions

At various points during Phase | the court instructed the jury in conformity
with the pre-tria rulings outlined above. Among other things, in its preliminary
Instructions the court briefly explained the respective roles of the jury and the
court, i.e., the court decides legal issues and the jury decides fact issues.
Consistent with those different roles, the court further explained that thetrial

would occur in two phases. In Phase | the jury’s task was to resolve the issue of
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the amount of damages, if any, to which the Cayugawould be entitled. The court
then explained that there would be another proceeding after the jury trial where the
Court would resolve certain equitable issues, such as interest.

At the close of the proof the court reiterated these points, explaining that
“Interest on the amount of any damages you may award, conversion to present day
value of any past damages you may award,” and “a possible reduction in any
damages you may award to the plaintiffs due to their alleged failure to timely
commence this action, that is, lached[,]” are all equitable issues outside the
province of the jury. See Transcript (“Tr.”) at 2748-49. Thus, the jury was
unequivocally advised, not once, but twice that it should not concern itself with
equitable issues such asinterest. Consistent with the foregoing, the jury was
explicitly instructed that it “should [not] . . . calculate an amount to compensate
the plaintiffs for the fact that they did not have the use of the money between when
the injury occurred and the present.” 1d. at 2773-74. That particular charge
concluded by advising the jury: “It has previously been decided that the Court will
determine whether an award of same will or will not be made in connection with
the amount you determine as damages.” 1d. at 2774. Thejury was further
instructed that it should not make any adjustment for the effect of inflation or the
loss of use of the money.” Id. at 2773 (emphasis added). Presupposing that it
would award damages in dollars for the year the injury was sustained, the jury also
was instructed that it “should not, . . . attempt to convert the value of the dollar at
the time of the injury for which you have determined damages to an equivalent
valuein current dollarg[.]” Id. Further, insofar as calculating lost rent, the jury
was instructed, “you must determine. . . the loss of the value of the use of the

lands of the Cayugas for each of the 204 years they were wrongfully detained or
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prevented from the use of theland.” 1d. at 2768-609.
[11. Verdict

The verdict form was fairly lengthy, but the jury only had to answer two
discrete questions. Thefirst was:

What amounts, if any, do you find that plaintiffs have

been damaged for loss of use and possession of the claim

areafrom July 27, 1795 to date as measured by afair

rental value without improvements but with

infrastructure in place, less credit, if any, to the State for

payments made to plaintiffs?
Gov. exh. 21 at 1, 11 (footnote omitted). The verdict form also required the jury
to indicate for each year from July 27, 1795, through “2000 to date,” the
following: the “amount” of such loss; the “credit to the State[;]” and the “net
amount.” Seeid. at 1. For thefirst designated time period, from July 27, 1795 to
the end of that year, the jury found that the Cayuga had sustained losses in the
amount of $7,148.69. Seeid. For every full year thereafter through 1999, the jury
found that the Cayuga had sustained losses in the amount of $17,156.86 per year.
For the year 2000, to the verdict date, February 17, 2000, the jury found that the
Cayuga had sustained losses in the amount of $2,859.48. Seeid. at 10.

In accordance with a stipulation between the Cayuga and the State, the jury
then credited the State for its annuity payments to the Cayuga for the years 1795
through 1999. After finding total rental losses in the amount of $3,510,007.61,
and payments by the State totaling $1,598, 334.99, the jury concluded that the
Cayuga were entitled to $1,911,672.62 for the fair rent value of the claim area over
the 204 years. Seeid.
After polling the jury, the court advised the parties that it would not enter a



final judgment at that time because of the outstanding issues which needed to be
resolved in Phase Il. The parties were given the opportunity within sixty days of
the verdict to file any motionsin relation thereto, but no such motions were filed.
Anticipating Phase |1, among other things, the partiesfiled their respective
economists' reports. On May 17, 2000, after reviewing the same, those reports
revealed an “enormous disparity[]” asto the amount of prejudgment interest to
which the Cayuga may be entitled, and the court was forced “to conclude that it
[could not] properly assess the availability of preudgment interest in the first
Instance without some context, beyond the mathematical calculations found in
th[ose] . . . reports.” Cayuga Indian Nation of New Y ork v. Pataki, Nos. 80-CV -
930, 80-CV-960, 2000 WL 654963, at *3 (N.D.N.Y. May 17, 2000), amended on
other grounds, 2000 WL 687901 (N.D.N.Y. May 22, 2000). Therefore, the court
agreed to allow the parties’ witnesses to testify as to certain “equitable factorg.]”

Seeid. The court went on to list several such factors, but it did not mention
allowing any witness to testify as to what the jury actually intended when it
rendered its verdict. In the end though, the court was extremely generousin terms
of the proof which it permitted during Phase |1, reasoning:

Because the stakes are simply too high, the experts
views too antithetical, and the equities on all sidestoo
Important to disregard, . . . the only way to proceed at
thisjuncture isto make every effort to insure that all
parties to thislitigation have an equal opportunity to
present their respective versions of history, and how
those versions impact the remaining issues of
prejudgment interest and laches.

Id. at *4.
The Phase |1 trial was lengthy and the court’ stask in analyzing the



extensive proof adduced therein was an arduous one, to say the least. Under the
best of circumstances analysis of the Phase Il proof would have been difficult.
But the court’ s task was unnecessarily complicated by the fact that all of the
parties frequently either cited to a document which did not support their
contention, or equally disconcerting, would take a quote out of context. All too
often this selective quoting meant that when the court consulted a source
document or the transcript, the assertion was not actually supported therein.’
Moreover, when the court read such a quote in context the meaning was often
times very different than that ascribed to it by the quoting party. The court isfully
aware that lawyers have an obligation to represent their clients “zealoudly[,]” see
N.Y. code of Professional Responsibility Canon 7, reprinted in N.Y. JuD. LAW
APP. (McKinney Supp. 2001); but there are limits to such zealousness and a

4 The parties are equally guilty of this practice. To give but afew examples, the

U.S. declares that “[t]he Cayuga minority protested the treaty vehemently, and again accused
New Y ork of having defrauded them at the Treaty of Albany in 1789.” United States' Revised
Post-Trial Memorandum of Law (*U.S. Post-Tr. Memo.”) at 26. It then cites page 2995 of Dr.
Whiteley’ s testimony to support that assertion. Support for the U.S.” proposition cannot be
found anywhere on that page however. In another example, the State compounded its
misstatement by inaccurately stating the opposition’s position. The State asserts that according
to the Cayuga “[b] oth the 1789 and 1795 tredties, . . . , were negotiated in bad faith because they
were not conducted with the full council of chiefs of the Iroquois confederacy.” State of New
Y ork Defendants Phase |1 Post-Hearing Reply Memorandum (* St. Reply”) at 10 (emphasis
added). The State then goes on to cite to the Cayuga s and U.S.” memorandum respectively.
When those cites are consulted, however, they pertain only to the 1789 Treaty and not to the
1795 Treaty.

Equally troubling, and adding to the court’s burden, was the parties’ tendency to at times
cite to an entire exhibit without referring to a page number. This practice is bothersome enough
when the documents are relatively short, such as when the State cited to four speeches from the
1795 Treaty negotiations without including specific references, see State of New Y ork
Defendants Phase Il Hearing Memorandum (“St. Pre-Tr. Memo.”) at 10; but when the citeisto
avoluminous exhibit such as the two volume “ Proceedings of the Commissioners of Indian
Affairs,” compiled by historian, Franklin Hough, this practice isinexcusable. See St. exh. 35
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lawyer does not do his or her client any great service by engaging in such tactics
which distract from a party’ s otherwise valid legal arguments and undermine a
lawyer’s credibility to a certain extent.

Discussion

The issuesthe parties raise in connection with Phase Il arelegion. Thefirst
and in some ways perhaps most important issue pertains to the meaning of the jury
verdict itself.
|. Verdict

More than four months after the jury rendered its verdict and more than four
months after the jury’s discharge, the State raised for the first time the possibility
of an inconsistent verdict. Inits June 30, 2000, memorandum of law submitted
prior to Phase Il the State did not employ the phrase “inconsistent verdict.” Its
economist Richard S. Grossman did not shy away for that concept in his report,
unequivocally stating that the “verdict presents the Court with an inconsistency[.]”
See St. exh. 721 at 10, 1126. In the State’ s view this alleged inconsistency arises
because in Phase | the jury, colloguially speaking, impermissibly compared apples
and oranges. See Pre-Tr. Memo) at 74.

This supposedly impermissible comparison occurred, Grossman believes,
because the jury did not distinguish between current and constant dollars as he
defines and employs those terms. In Grossman'’s report he wrote that from an
economic standpoint there are “two types of dollars: ‘current dollars,” which are
merely the dollars of a particular year in that year, and ‘ constant dollars,” which
are sums that are expressed in the dollars of one particular year (called the base
year).” St.exh. 721 at 7, 118 (emphasisin original). When “compar[ing]

guantities of dollars from different years,” Grossman declared that “[i]t is not



possible to make an economically meaningful comparison between sums
denominated in dollars of different years.” Id. at 8, 120 (emphasis added).
Grossman therefore asserted “it makes no economic sense to add or to subtract
sums denominated in dollars of different years[;]” yet that is precisely what the
jury did Grossman concludes. 1d. (emphasis added). Such calculationsarein
Grossman’s view “compl etely unacceptable from an economic perspective[.]” Id.
That type of calculation is “troublesome” suggests Grossman because, for
example, when subtracting 1999 and year 2000 dollars, those dollars “differ in
value by 3 percent[.]” 1d. Accordingly, a meaningful comparison of dollarsin
different years can only be had, Grossman contends, when those dollars are
“denominated in the constant dollars of any given year.” Seeid.

Grossman posits that the jury disregarded these general economic precepts
by crediting the State with payments to the Cayuga through the yearsin “current
dollars,” while at the same time using “constant dollars,” as he defines that term,
In determining the amount of lost rent in any given year. Seeid. at 9, 1 22 and
23. To support histheory as to how the jury calculated lost rent damages,
Grossman made two assumptions. First, because “the ‘ credit to state’ column . . .
corresponds exactly to the amounts actually paid by the [State] to the plaintiffsin
each year of the 204-year period[,]” Grossman believesthat “the figures stated in
this column are clearly expressed in the dollars of the yearsin which they were
paid, i.e., current dollars.” 1d. at ] 22.

Second, in determining the amount due the Cayuga each year for lost rent,
Grossman hypothesizes that the jury used “constant” year 2000 dollars. To
support this hypothesis, Grossman observes that the jury “award[ed] [atotal of ]
$3.5 million divided up into 204 equal payments (since $3.5 million divided by



204 equals $17,156.86 exactly).” Id. at 23. Further, Grossman observes that the
$3.5 million in lost rent damages, as found by the jury is (not coincidentally in
Grossman’ s view), equivalent to exactly ten percent of the $35 million which the
jury awarded the Cayuga for future loss of use and possession of the claim area.
Given what Grossman deems to be this obvious correl ation between the total

rental value damages and the current fair market value of the land, and the fact that
rents are identical in each year from 1795 to 2000, he concludes that “it is...clear
that the jury expressed the lost rentsin current dollars.” Id.

Grossman also relies upon the court’ s instruction to the jury not to adjust the
award or “attempt to convert the value of adollar at the time of theinjury[]” see
Tr. at 2773, to support his conclusion “that the jury’s verdict in the ‘amount’
column is expressed in dollars of the year 2000.” See St. exh. 721 at 9, 1 23.
Additionally, Grossman opines that the dollars in the “amount” column cannot be
expressed in current dollars because prices have not stayed constant over the past
204 years. Seeid. a 9, 124. Finally, Grossman believes in part that because the
jury was instructed not to make adjustments for inflation, it “gave its verdict in the
dollarsit . . . knows best: constant 2000 dollars.” Seeid. at 10, 1 25.

In light of the foregoing, instead of accepting the verdict on its face, the

State maintains that the court should “adjust[]” the verdict “by either converting
the annual rent to historical damages for each year or by converting the State
payments to present-day dollars.” State Defendants Memorandum of Law in
Support of their Request to Examine the Economic Witnesses on the Jury’s Award
for Fair Market Rental Value of the Claim Area at 2 (emphasis added); see aso St.
Post-Tr. Memo. at 70. The State argues that adjusting the jury verdict in this way

Isentirely proper because where, as the State believes occurred here, “the verdict
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Isnot clear onitsface, it is appropriate to look at how the verdict was
constructed[.]” Tr. at 6116. Once the court makes such an adjustment or
conversion, the State wants the court to recalculate the jury verdict using those
adjusted figures. The State contends that this process, as opposed to the process
outlined by Grossman, which the State suspects the jury employed, will “yield a
meaningful total net rental figure” from which the court can then compute
prejudgment interest. Seeid.

In contrast to the State' s approach, which requires interpreting the jury
verdict, both the Cayuga' s and the U.S.’ respective economists, while arriving at
different conclusions as to the amount of prejudgment interest, accept the verdict
“at facevalue.” See Cayugas Post-Trial Memorandum (“Cay. Post-Tr. Memo.”)
at 22. Dr. Berkman, the U.S." economist, acknowledged that his calculations were
based upon “the numbers presented on the jury verdict form[.]” See Tr. at 6053-
54. The Cayuga' s economist, Dr. Temin, similarly testified that in terms of yearly
rent payments, he “started from the jury verdict form[.]” Seeid. at 5809. Thus
Drs. Temin and Berkman assumed, in conformity with the charge, that the jury
expressed both the State’ s credit payments and the fair rental value “in dollars of
the particular year in which they wereincurred.” U.S. Post-Tr. Memo. at 60
(emphasis added). Any other reading of the verdict amounts to improper “second-
guessing” of the jury’sintent, according to the Cayuga. See Cay. Post-Tria
Memo. at 20. Finally, characterizing Grossman'’s suggested “adjustments” to the
verdict as “tampering” with the same, the Cayuga are taking the position that there
IS no need, and indeed it would be improper for the court to make the adjustments
which the State is urging because such adjustments would “lead[] to a complete

nullification of the jury’saward[.]” Cayugas Post-Trial Reply Memorandum
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(“Cay. Reply”) at 8 (citations omitted); see also U.S. Post-Trial Memo. at 65.
Given these conflicting views as to the meaning of the jury verdict, the first
Issue which this court must consider is whether it is proper, in hindsight, to
reexamine the verdict in an effort to ascertain how the jury arrived at the final
damage figure for 204 years of lost rent. More specifically, in calculating
prejudgment interest, should the court, as the State urges, “adjust” the dollar
amounts as found by the jury, or should it simply make any prejudgment interest
calculation it deems proper using the dollar figure, unadjusted, found on the

verdict form.®

> Somewhat surprisingly, the Cayuga are not questioning the timing of the State’s
argument that the verdict isinconsistent. If the court ultimately agrees with the State, finding
that the verdict is inconsistent, the ramifications are tremendous, including the possibility of a
retrial. Interms of both judicial economy and upholding the sanctity of jury verdicts generally,
retrials are disfavored. That is especially so in a case of this magnitude where the trial was
relatively lengthy and hard-fought. See Grant v. Westinghouse Elec. Corp., 877 F.Supp. 806, 815
(E.D.N.Y. 1995). Given the enormity of the task which aretrial would involve here, and given
the fact that the State did not even hint at the possibility of an inconsistent verdict until four
months after the discharge of the jury, the court cannot ignore the timing of the State’s argument
in this regard.

Generally “if trial counsel fails to object to any asserted inconsistencies and does not
move for resubmission of the inconsistent verdict before the jury is discharged, the party’ s right
to seek anew trial iswaived.” Jamesv. Tilghman, 194 F.R.D. 408, 413 (D.Conn. 1999) (quoting
Manesv. Metro-North Commuter R.R., 801 F.Supp. 954, 959 (D.Conn. 1992), aff’d without
published opinion, 990 F.2d 622 (2d Cir. 1993)) (emphasis added by Manes court). The purpose
of waiver is easy to seeg; it “promote[s] the efficiency of trials by allowing the original
deliberating body to reconcile inconsistencies without the need for a new presentation of
evidence to adifferent body.” Wright v. Wilburn, 194 F.R.D. 54, 59 (N.D.N.Y. 2000) (internal
guotation marks and citations omitted). Otherwise, especially where counsel isfully aware of the
claimed inconsistency when the jury rendersits verdict, the jury’ s work-product is “unfairly
scuttled[.]” In re Wedtech Corp., 196 B.R. 274, 278 (Bankr. S.D.N.Y. 1996) (internal quotation
marks and citations omitted).

Instead of taking a hard-line approach to waiver, the Second Circuit in Denny v. Ford
Motor Co., 42 F.3d 106, 111 (2d Cir. 1994), adopted a “ case-by-case” approach to evaluating
whether a party has waived itsright to challenge averdict asinconsistent. While the Second
Circuit does “take a guarded approach to the per se application of the waiver rule, acknowledging
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that a party’ s failure to make atimely objection carries some weight in [a] court’s analysis of the
waiver issuel,]” at the same time it recognizes “that a court may not completely abdicate its
responsibility to resolve inconsistenciesin jury verdicts.” Tilghman, 194 F.R.D. at 413 (internal
guotation marks and citations omitted); see also Trinidad v. American Airlines, Inc., No. 93 Civ.
4430 SAS, 1997 WL 79819, at *2 (S.D.N.Y. Feb. 25, 1997) (“[A]lthough this Circuit has
rejected a per se waiver rule, waiver can and should be applied in appropriate cases.”)

Adopting a*“ contextual approach” to waiver, see Manes, 801 F.Supp. at 959, the Second
Circuit in Lavoie v. Pacific Press & Shear Co., 975 F.2d 48 (2d Cir. 1992), found that the
defendant manufacturer waived its challenge to the jury verdict as inconsistent where it made that
challenge for the first time in a post-trial motion, and where it failed to raise that inconsistency
before the jury’ sdischarge. 1d. at 54. Inasimilar vein, in Tilghman, 194 F.R.D. at 412, the court
deemed the plaintiff to have waived his argument that the verdict form’s answers were
inconsistent where he did not object to that form after the verdict. Seeid. at 413. Nor did that
plaintiff ask for reconsideration of the jury’ s verdict, or move for anew trial on that basis. See
id.; see also Castlev. Leach Co., 4 F.Supp.2d 128, 130 (N.D.N.Y. 1998) (in products liability and
negligence case, plaintiff waived right to seek a new trial based upon an asserted inconsistent
verdict where she did not object to the verdict sheet at the charge conference, nor to the jury’s
answers; and she did not move for resubmission to the jury to resolve the alleged inconsistency);
Blissett v. Eisensmidt, D.S.S., 940 F.Supp. 449 (N.D.N.Y. 1996) (McCurn, J.) (defendant
correction officers waived right to object to verdict as inconsistent based upon afinding of a
constitutional violation, but no finding of battery, where despite several opportunities, they failed
to object to the same before the jury’ s discharge). By the same token, however, in Denny itself
the Second Circuit held that the defendant manufacturer did not waive its objection to submitting
to the jury the issues of strict products liability and breach of implied warranty where the
defendant had timely objected to such submission in that it was made before the jury was
instructed on the claims, arguing that it could lead to inconsistent results. See42 F.3d at 111.
The Second Circuit also noted that resubmission to the jury would have amounted to no more
than renewal of the party’s earlier objection. Seeid. Thus, in essence, whether or not a party is
deemed to have waived its right to object to a verdict as inconsistent depends largely upon the
timing of that objection.

In accordance with the waiver principles developed within this Circuit, here, in al
likelihood, the State did waive itsright to object to the jury’ s verdict as inconsistent. First of all,
the State did not raise the specter of an inconsistent verdict prior to the jury’s discharge, thus
preventing the court from resubmitting the case to the jury for further deliberations to clarify
and/or perhaps correct this perceived inconsistency. The State also did not object to the jury’s
answers immediately after it the verdict, even though the jurors were individually polled, giving
the State additional time in which to contemplate the jury’ s verdict. Due to the State’ s silence,
the court was never made aware of this claimed inconsistency prior to discharging the panel.

The jury has long since been discharged and aong with that the possibility of reconciling
the jury’ s verdict has also disappeared. Furthermore, if this alleged inconsistency is as readily
transparent as the State seemsto believe, it is difficult to imagine why the State did not
immediately notify the court of same and seek to have the verdict resubmitted to that jury which
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To support its argument that the court should “look behind” the jury verdict,
the State relies heavily upon Sharkey v. Lasmo (Aul Ltd.), 214 F.3d 371 (2d Cir.
2000). According to the State, Sharkey stands for the proposition “that where the

verdict isnot clear onitsface, it is appropriate to ook at how the verdict was
constructed[.]” Tr. at 6116. Itisalso “appropriate” under Sharkey, arguesthe
State, for the court to consider evidence regarding the jury’sintent in rendering its
verdict. Seeid. at 6117.

In Sharkey, a case brought pursuant to the Age Discrimination in
Employment Act (“ADEA”), the plaintiff argued “that because he did not include
lost pension benefitsin his calculations of damages. . . or attempt to quantify his
lost benefits. . ., the jury must not have included them it its award[;]” hence the
district court erred in denying an award of prejudgment interest and pension
benefits. Sharkey, 214 F.3d at 375. The defendant countered that because the

had attentively sat through several weeks of often tedious testimony. See Trinidad, 1997 WL
79819, at *2 (“[1]f the alleged inconsistency is as blatant as plaintiff suggests, plaintiff cannot . . .
claim that the inconsistency was unnoticeable at the time of the verdict and therefore that
plaintiff wasjustified in hisdelay.”). In short, the State had a number of opportunities to object
to thejury verdict form, as well as the instructions, on the basis that possibly an inconsistent
verdict would result: (1) during the charge conference, which commenced on a Thursday, and
continued over to the following Monday, giving the State ample time to study the proposed
verdict form and the charge with an eye toward possible inconsistencies; (2) after the court’s
instructions, but before the jury began deliberations; (3) and again after the jury returned its
verdict. The State was silent at each of those critical junctures. In fact, the court ventures to say
that this alleged inconsistency did not become evident to the State except with the advantage of
hindsight when its retained economist analyzed the verdict and the process which the jury
supposedly undertook in arriving at same. Having said all that, the court need not definitively
hold that the State has waived its right to object to the verdict as inconsistent because, for the
reasons set forth above, the court is not persuaded that an inconsistency exists here.
Conseguently, there is no danger in the present case of the court abdicating its responsibilities to
reconcile a claimed inconsistent verdict.
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evidence included references to pension benefits offered to plaintiff’s colleagues,
when the jury awarded plaintiff “damages for [his] total financial losseq[,]” it
included the value of hislost pension benefitsin the verdict. Seeid. (emphasisin
original) (internal quotation marks omitted). The defendant also pointed to the
fact that the jury had been instructed that plaintiff was entitled to recover his
“economic losg[;]” and that he “was entitled to recover lost salary and benefits,
including . . . fringe benefits.” 1d. Finally, the defendant noted that the jury was
also instructed that it “may award [plaintiff] an amount equal to the salary and
benefits he would have received . . . less the amount of salary and benefits he
received after he left the employ of the defendants, including severance payments,
pension benefits and amounts from other employers. . ..” Id. (emphasisin
original) (internal quotation marks omitted).

Given the ambiguous state of the record as to whether the jury included the
value of lost pension benefitsin its verdict for “‘total financial losseg],]’” the
Second Circuit concluded that it was impossible to definitively say whether the
jury included the value of such benefitsin making itsaward. Seeid. Therefore,
the Court instructed the district court on remand to “make a determination whether
the jury’s award included the value of lost pension benefits.” 1d.

On remand the Second Circuit aso instructed the district court “to apportion
thejury’saward[]” to determine what part was attributable “to stock rights and
options and the value of lost pension benefits].]” 1d. Such apportionment was
necessary according to the Second Circuit because an award of “prejudgment
Interest may be inappropriate on the portion attributable to the value of lost
pension benefits, if any.” 1d.

Sharkey does not mandate the conclusion that this court should, after-the-
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fact, in effect rewrite the jury verdict here. Thereisafundamental distinction
between Sharkey and the present case -- a distinction which the State conveniently
disregards. In Sharkey the district court’s task on remand was to ascertain the
scope of the jury’s award and to apportion it. Here, the State is asking the court to
engagein afar different task -- atask which would, as will be seen, result in
usurping the jury’s function. Inthe present caseit isnot simply a matter, asit was
in Sharkey, of ascertaining the scope of the jury’s award and then apportioning it.
Rather, analyzing the verdict in the manner which the State is advocating would
require this court to examine the Phase | evidence in its entirety, aswell asthe jury
Instructions, and then speculate as to how the jury derived damages for fair rental
value. The analysiswhich the State proffers through Grossman would also require
the court to improperly assume that the jury disregarded the court’ s instructions.
Plainly such an analysis goes far beyond any contemplated by the Sharkey Court.

Of equal if not more import is that in Sharkey the possibility of an
Inconsistent verdict was never raised; but the State is raising that possibility now.
Therefore, this court’s obligations differ significantly from those of the district
court in Sharkey. Because the State is claiming that the verdict is potentially
inconsistent, this court has an obligation to harmonize the verdict where possible -
- an obligation which did not arise in Sharkey. In short, given the obvious
differences between Sharkey and the present case, the court declinesto rely upon
the latter asjustification for, as the State insists, ascertaining “how the verdict was
constructed[.]” SeeTr. at 6116.

In addition to Sharkey, to support its assertion that the court should
scrutinize this verdict and adjust it in the manner which Dr. Grossman is urging,
the State citesto Malarkey v. Texaco, Inc., 983 F.2d 1204 (2d Cir. 1993).
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Claiming that the district court’s award of equitable relief, in the form of ordering
plaintiff’ s promotion upon her reinstatement, “went far beyond making [her]
whole, as mandated by the ADEA[,]” on appeal the defendant employer sought,
inter alia, to set aside that relief for an abuse of discretion. Seeid. at 1214. The
Second Circuit in Malarkey did observe that the district court had “surmised [that]
the jury awarded plaintiff $65,000 by comparing her salary to that of . . . [another
employee who was given the secretarial position to which plaintiff claim[ed] she
was entitled].” 1d. (emphasis added).

Relying upon the just quoted language from Malarkey, the State urges this
court to “surmise” that the jury calculated its award in the manner which Dr.
Grossman posits. The court will not do that because Malarkey presents an entirely
different situation than does the present case. In exercising its “broad” discretion
to fashion relief under the ADEA by ordering plaintiff’s promotion, the district
court in Malarkey was drawing what the Second Circuit implicitly found to be a
“logical extension” of the jury’s award “express. . . findingg[.]” Seeid. Insharp
contrast with what the State is asking this court to do, the district court in
Malarkey did not adjust or rewrite the jury’ s factual findings; nor did it supplant
those jury findings with its own -- both of which would happen if this court were
to adopt the State' s argument. Analyzing the verdict as the State’s economist
suggests would require more than a“logical extension” of the jury’sverdict. It
would require this court to completely transform the Phase | verdict, so much so
that it would result in substantially altering if not completely reversing that
verdict. Clearly, such areadjustment of the jury’s factual findingsis not what the
Second Circuit had in mind in Malarkey when it implicitly approved of the fact
that the district court had surmised how the jury arrived at a back pay award.
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Because Malarkey is readily distinguishable from the present case, it does not
advance the State’ s argument in any way. Accordingly, Malarkey does not, asthe
State contends, support this court reexamining and ultimately readjusting the
jury’sverdict asto fair rental value. In sum, the State has not brought to the
court’ s attention any legal authority to support its argument that the court should
essentially rewrite the jury’s findings as to lost rent damages.

This omission by the State is all the more glaring given the plethora of case
law set forth below pertaining to the sanctity of ajury’s verdict and a court’s duty
to reconcile a purportedly inconsistent verdict. Typically that case law centers on
situations where courts are confronted with potentially inconsistent verdictsin the
context of either amotion for anew trial or a motion for judgment as a matter of
law. Although the State is not seeking anew trial, those cases areinstructive at
this juncture nonethel ess, particularly in the absence of any case law directly on
point.

In this Circuit “*[w]hen confronted with a potentially inconsistent jury
verdict, the court must ‘adopt aview of the case, if there is one, that resolves any
seeming inconsistency.”’” Densberger v. United Technologies Corporation, 125
F.Supp. 585, 598 (D.Conn. 2000) (quoting Turley v. Police Dep’t of the City of
N.Y., 167 F.3d 757, 760 (2d Cir.1999)) (other citation omitted). Thus*“‘[b]eforea

court may set aside a special verdict as inconsistent and remand the case for a new

trial, it must make every attempt ‘to reconcile the jury’s findings, by exegesisif
necessary.”*” 1d. (quoting Turley, 167 F.3d at 760) (other citations omitted).
“‘[A]nd[,] if thereis any way to view a case that makes the jury’s answers to the
special verdict form consistent with one another, the court must resolve the

answersthat way even if theinterpretation is strained.”” Wright, 194 F.R.D. at 57
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(quoting McGuire v. Russell Miller, Inc., 1 F.3d 1306, 1311 (2d Cir. 1993)) (other
citation omitted). The mere fact that atrial court may disagree with ajury’s

verdict does not provide abasis for granting a motion for anew trial based upon
an alleged inconsistent verdict. See Wright, 194 F.R.D. at 57 (citing Saloomey v.
Jeppesen & Co., 707 F.2d 671, 679 (2d Cir. 1983)).

In assessing whether a given verdict isinconsistent, a court is not limited to

examining “*just the [jury] answersthemselves.’” See Densberger, 125 F.Supp.2d
at 598 (quoting McGuire, 1 F.3d at 1311) (citations omitted). The court “‘should
refer to the entire case[,]’” seeid., including jury instructions. See Finnegan v.
Fountain, 915 F.2d 817, 820 n. 3 (2d Cir. 1990) (citing Gallick v. Baltimore &
Ohio R.R., 372 U.S. 108, 118-22 (1963)). “This duty ‘derives from the Seventh

Amendment's obligation on courts not to recast factual findingsof ajury, ..., and

Is based on the notion that ‘juries are not bound by what seems inescapable logic
tojudges.’”’ Densberger, 125 F.Supp.2d at 598 (quoting Indu Craft, 47 F.3d at
497) (other citations omitted).

In attempting to reconcile a seemingly inconsistent verdict, the Second
Circuit has held that “[w]here ‘the district court properly instructed thejury . . .,
[t]here is a strong presumption that the jury in reaching its verdict complied with
those instructions.”” Id. Given that “strong presumption,” the Second Circuit has
held that “[a] jury’s verdict reached after proper instructions must be upheld where
there is areasonable explanation for the jury’ s seemingly inconsistent answers.”
Bonner v. Buccione, 178 F.3d 581, 588 (2d Cir. 1999) (internal quotation marks
and citation omitted). In fact, the Second Circuit has expressly stated that

“[g]iven correct instruction on the law and no clear disregard for that instruction

on the face of the verdict, ajury verdict must remain immune from questioning by
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the district court.” 1d. at 588 (internal quotation marks and citations omitted). As
the foregoing principles show, the Second Circuit “has been aggressivein [its]
efforts to harmonize inconsistent jury verdicts.” Shaun P. Martin, Rationalizing
the Irrational: The Treatment of Untenable Federal Civil Jury Verdicts, 28
Creighton L.R. 683, 717 (1995).

It isfundamental that “‘[w]hen ajury returns a verdict by means of answers

to special interrogatories [under Rule 49(a)], the findings must be consistent with
one another, as they form the basis for the ultimate resolution of the action.””
Densberger, 125 F.Supp.2d at 598 (quoting Crockett v. Long Island R.R., 65 F.3d

274, 278 (2d Cir.1995)). Furthermore, “where the special verdict answers appear
to be inconsistent but thereisa‘view of the case that makes the jury’ s answer[s] . .
. consistent, they must be resolved that way.’” Tolbert v. Queens College, 242
F.3d 58, 74 (2d Cir. 2001) (quoting Atlantic & Gulf Stevedores, Inc. v. Ellerman
Lines, Ltd., 369 U.S. 355, 364 (1962)). Here, because the jury was asked to make
certain, specific factual findings as to the amount of damages, and because it was
not asked to determine liability, thisisa“specia” verdict under Fed. R. Civ. P.

49(a). The present verdict further conforms with a Rule 49(a) verdict in that it
“did not offer the jury the ultimate choice normally called for by a general verdict
—the defendant is liable to the plaintiff for a specified amount of damages, or the
defendant is not liable to the plaintiff.” See Bradway v. Gonzales, 26 F.3d 313,
317 (2d Cir. 1994) (internal quotation marks and citation omitted). Consequently,

in analyzing whether or not this verdict isinconsistent, the court will treat the
same as a“specia verdict” in accordance with Rule 49(a).
The State, through its economist Grossman, is claiming that the verdict is

inconsistent because purportedly when calculating fair rental damages, the jury
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uniformly employed year 2000 dollars in determining the yearly lost rent, but from
those amounts it subtracted dollars in the year in which the State made payments.
It is conceivable that the jury did in effect, as the State maintains, subtract apples
from oranges. Itis“equally rational to believe,” however, that the jury did not

engage in such acomparison. See Indu Craft, 47 F.3d at 497. In fact, keeping

with its“‘duty . . . to attempt to harmonize the jury’s answers, if it isat all possible
under afair reading of the responseq],]’” the court haslittle difficulty finding that

thisverdict is not inconsistent. See Densberger, 125 F.Supp.2d at 598 (internal

guotation marks and citation omitted).
Examining both the verdict form and the relevant jury instructions, as the
court must, see Finnegan, 915 F.2d at 820 n. 3 (citation omitted), it can be readily

determined that the jury found the amount of lost rent using dollarsin the yearsin
which that rent was lost -- not as the State urgesin year 2000 dollars. Any other
reading of the verdict would require the court to assume that the jury disregarded
the court’s explicit instruction that it “should not, . . . attempt to convert the value
of the dollar at the time of the injury for which you have determined damages to an
equivalent valuein current dollarg.]” Tr. at 2773 (emphasis added). In other
words the jury was instructed, albeit implicitly, to award fair rent damages for
each of the 204 years in the year those damages were sustained and not to convert
the same to an equivalent value in year 2000 dollars -- the year of the verdict.
Because “there is no indication to the contrary, it must be assumed that the
jury followed [that] instruction[][.]” See Gierlinger v. Gleason, 160 F.3d 858, 875
(2d Cir. 1998) (internal quotation marks and citation omitted). By following the

Instruction not to convert, it is obvious that the jury found the amount due for lost

rent in each of the 204 yearsin the dollars of those particular years. Thereisno
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dispute that the jury then subtracted dollars of each particular year in which the
State made payments to the Cayuga. See, e.q., U.S. Post-Trial Memo. at 60; and
Tr. at 6357. Thus, the jury did subtract like dollars. Consequently, thereisa
plausible explanation for the jury’ s answers regarding lost rent which eliminates
the State’ s claimed inconsistency for that aspect of the jury’s award.

The confusion here arises over the definition of “current.” Grossman’s
definition of “current” is different than the meaning which the court, the lawyers
and the jury attributed to “current” in connection with the instruction not to
convert. According to Grossman, economically speaking “current” refersto

“dollars of a particular year in that year[.]” See St. exh. 721, at 7, 1 18 (emphasis

inoriginal). Therefore, when Grossman read the instruction not to convert “to an
equivalent valuein current dollarg[,]” he defined “current” differently, i.e., as
“dollars of aparticular year in that year.” See St. exh. 721 at 7, 1 18. Applying
that definition to the instruction not to convert, Grossman surmised that the jury
calculated lost rent in year 2000 dollars and in keeping with his reading of that
instruction, the jury did not convert those dollars to the years in which those losses
were sustained. However, in the context of the court’ sinstruction not to convert,
“current” actually meant year 2000 dollars. Based upon that definition, the jury
was instructed that it was not to convert the dollar at the time of injury, i.e., a1795
dollar to current or year 2000 dollars.

The State is overlooking the fact, however, that “[l]ogical, not economic
consistency is the touchstone]]” in evaluating a potentially inconsistent verdict.
Webb v. GAE Corp., 936 F.Supp. 1109, 1125 (N.D.N.Y. 1996) (citing, inter alia,
Crockett, 65 F.3d at 278). Thus, although ajury’s verdict might be inconsistent

from an economic standpoint, it does not necessarily follow, a fortiori, that that
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verdict islegally inconsistent. Seeid.

Having said that, the court recognizes that apparently to avoid the complex
task of separating out specific rents for each of the 204 years at issue, the jury
calculated lost rent by taking $3.5 million, or 10% of what it deemed to be the
current value of the property ($35 million) and dividing it by each of the 204 years
at issue. Presumably the jury found that that amount would adequately
compensate the Cayuga for the accumulation of rental dollarsfor all of those 204
years. The effect of figuring lost rent in that way, when carried out over 204
years, according to the State, isto “overstat[€] the compensation in the early years
and understat[€] it in the later years.” St. Pre-Tr. Memo. at 75; seealso Tr. at
6356-66. Assuming that is so, consistent with the court’s explicit instruction not
to consider interest because the court would do so at alater date, the jury
recognized that it would be possible for the court to amend those rent figures and
rectify that discrepancy through its award of prejudgment interest.

Thereis one additional reason for refusing to apply the State’srigid
economic analysisto the jury’s verdict which isthat it would require the court to
disregard firmly established legal principles -- principles which were devel oped
wholly apart from economic principles to preserve the efficient and fair
administration of our judicial system. Adjusting the jury’s verdict in conformity
with the State’ s theory would require the court to find an inconsistency or conflict
where none exists, which in turn would run afoul of the general notion that
whenever possible a court must “reconcile and preserve even a seemingly
inconsistent jury verdict.” See Indu Craft, 47 F.3d at 497 (citations omitted).

Furthermore, adopting the State’ s interpretation of the jury verdict would thwart

the “powerful” policy of deferring to ajury verdict -- a policy which persists “even
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In casesin which the jury has taken action that is at first blush difficult to
explain.” See Gentile v. County of Suffolk, 926 F.2d 142, 154 (2d Cir. 1991)
(citing Auwood, 850 F.2d at 891). This policy of preserving the sanctity of a

jury’sverdict is especially compelling in a case of this magnitude which, asthis
court has previously recognized, “has so widely impacted every member, Indian
and non-Indian alike, in the claim area community.” See Cayuga X1V, 2000 WL
654963, at * 4.

|l. Pre-Judgment I nterest®

6 Before delving into the issue of prejudgment interest, there is a procedural

irregularity which bears mentioning. Neither the Cayuga plaintiffs expressly seek prejudgment
interest in their respective complaints; only the U.S. does. See Cayuga V1Il, 1999 WL 224615 at
* 25n 34. Thustheissueiswhether that omission constitutes awaiver of the right to seek such
relief now, many years after the commencement of this action. The court finds that it does not.

Under federal common law, which this court has previously held governs the issue of
prejudgment interest in this case, see Cayuga VIIl, 1999 WL 224615, at * 18, the failure of the
Cayugato explicitly request such interest in their complaints does not amount to awaiver of the
right to such an award. Cf. Reed v. A.W. Lawrence & Co., Inc., 95 F.3d 1170, 1182-83 (2d Cir.
1996) (citation omitted) (plaintiff did not waive her right to award of prejudgment interest in a
Title VII action, even though she did not explicitly request such relief, where the failure to
request was not plaintiff’sfault in that she had no reason to be aware of district court’s severe
backlog, which significantly delayed judgment); Frank v. Relin, 851 F.Supp. 87, 90-91
(W.D.N.Y. 1994) (court awarded prejudgment interest even though plaintiff failed to request the
same from jury). Furthermore, assuming they are otherwise entitled to the same, a finding that
the Nation and the Tribe are entitled to a prefudgment interest award even though they did not
specifically request such relief in their respective complaintsis consistent with both Fed. R. Civ.
P. 15(b), freely allowing amendment to complaints to conform to the evidence, and Fed. R. Civ.
P. 54(c), allowing a default judgment to be entered granting “the relief to which the party in
whose favor it isrendered is entitled, even if the party has not demanded such relief in the party’s
pleadings.”

A finding of no waiver is bolstered by the fact that the State has not been prejudiced by
thisomission asis evidenced by the fact that it was the State which prior to Phase | first raised
the specter of preudgment interest on motionsin limine. Therefore, the parties and the court
have had ample opportunity to consider and address thisissue. Furthermore, the court cannot
overlook the affirmative demand for prejudgment interest in the U.S.” complaint in intervention.
It stands to reason, given the trustee nature of the relationship between the U.S. and the Cayuga
that this explicit demand should inure to the benefit of the Cayuga. Finally, the boilerplate
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The issue of prejudgment interest first arose in thislitigation in 1999 when
through motions in limine the defendants sought to bar the Cayuga from

recovering any prejudgment interest whatsoever. See Cayuga VIll, 1999 WL

224615, at *1. In addressing those motions, this court extensively discussed the
guiding legal principles which courts should apply in deciding whether to allow an
award of prgudgment interest. Seeid. at *15-*22. As part of that discussion, the
court reiterated a number of factors which the Second Circuit identified in

Wickham,, 955 F.2d 83, as being relevant to whether to allow recovery of

prejudgment interest:

[ T]he award should be a function of (i) the need to fully
compensate the wronged party for actual damages
suffered, (ii) considerations of fairness and the relative
equities of the award, (iii) the remedial purpose of the
statute involved, and/or (iv) such other general principles
as are deemed relevant by the court. . . . These other
‘general principles include ‘[t]he certainty of the
damages due the plaintiff[,]’ and whether the statute
itself already provides for full compensation and punitive
damages[.]' ... Inaddition to the factors enumerated
above, ‘[t]he speculative nature of the damagesin
guestion will always be relevant to a sound decision on a
consideration of whether pregudgment interest should be
awarded.’

language found in the Cayuga’ s respective complaints, that they are seeking “ such other and
further relief asthe Court deemsjust[,]” see Nation Co. at 25, 1 11; Tribe Amended Co. at 10,
11, arguably is sufficient to include prejudgment interest, particularly given that the scope of
remedies in an action such as this has not been previoudly litigated in full. Even if the existence
of any one of the foregoing factors was insufficient to alow the Cayugato seek prejudgment
interest, given the absence of such ademand in their complaints, certainly these factors taken
together justify allowing the Cayugato proceed with their attempt to recover this interest.
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Cayuga VIlI, 1999 WL 224615, at *19 (quoting Wickham, 955 F.2d at 833-34;
835; and 836). In Cayuga V1ll, the court recognized that recovery of prejudgment
interest has been allowed even when afedera statute is silent on that issue, asis
the Nonintercourse Act, so long as those “discretionary awards . . . ‘are fair,
eguitable and necessary to compensate the wronged party fully.”” Seeid. at *20
(quoting Wickham, 955 F.2d at 835). But, asthis court further acknowledged,
recovery of prejudgment interest has been disallowed in a number of situations,

including: “*when the defendant acted innocently and had no reason to know of
the wrongfulness of his actions, . . . when there is a good faith dispute between the

parties as to the existence of any liability, or . . . when the plaintiff is responsible

for the delay in recovery.’” Id. at *20 (quoting Cruz v. Local Union Number 3 of
the Int’| Bdh. Of Elec. Workers, No. CV89-4240, 1995 WL 374401, at *3
(E.D.N.Y. Feb. 17, 1995)) (other citation omitted).

Summarizing the import of this prejudgment interest body of caselaw, in

Cayuga V11 this court commented: “What should be obvious by now is that
‘[i]nterest is not recovered according to arigid theory of compensation for money
withheld, but is given in response to considerations of fairness.”" Id. (quoting
Blau v. Lehman, 368 U.S. 403, 413 (1962)). When the defendants’ motionsin

limine were before this court, the record was far from complete. Thus, the court

declined to “make a prejudgment interest determination in [the] factual and legal
vacuum[]” which existed at that time. Seeid. at *21. Recognizing the possibility
of an abuse of discretion if it were to do so, the court denied those motionsin
limine to the extent they sought to preclude the Cayuga from recovering
prejudgment interest altogether. Seeid. at * 25.

Following Phase |1, afive-week non-jury trial which included the testimony
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of anumber of expert witnesses, the record is now fully developed asto the
prejudgment interest issues which thislitigation raises. The parties have also had
ample opportunity to brief thoseissues. Accordingly, as Fed. R. Civ. P. 52
requires, the following constitutes the court’ s findings of fact and conclusions of
law in thisregard.

A. Wickham Analysis

Theinitial determination for the court is whether the Cayuga are entitled to
an award of prejudgment interest in the first place. Only after making that
determination will the court be in a position to consider the amount, if any, of such
an award. Inundergoing its Wickham analysis, the court will address the second
factor listed therein, “fairness and relative equities,” last because, as will be seen,
the court is convinced that that factor is relevant not only to the issue of aparty’s
entitlement to prejudgment interest, but also to the issue of the amount of any such
award.

1. Full Compensation

Among other things, a prejudgment interest “award should be afunction of .
.. the need to fully compensate the wronged party, for actual damages suffered.”
See Wickham, 955 F.2d at 833. In arguing that a prejudgment interest award is

necessary to fully compensate it, the Cayuga contend that they must be
compensated for the lost “opportunity” cost, or, asthe U.S. putsit, for the “time
value of money[,]” see Pre-Trial Memorandum of the Plaintiff-Intervenor, U.S.
(“U.S. Pre-Tr. Memo.”) at 11 (internal quotation marks and citation omitted); that
IS, for not having the stream of rental income available to them over the past two
centuries. The Cayuga also contend that the jury verdict was relatively low and

hence prejudgment interest is necessary to assure that they are fully compensated.
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The State agrees that full compensation in the context of Wickham encompasses a
“plaintiff receiv[ing] the full value of . . . money over the time during which
plaintiff was deprived of that sum[,]” but it disagrees that “‘full compensation[]’ . .
.is. .. afunction of the amount of damages ajury awards.]” See St. Pre-Tr.
Memo. 33.

Case law discussing “full compensation” as that phrase is used in Wickham
Is scant and not particularly instructive in this context. However, lost opportunity
cost as a part of full compensation is awidely accepted concept from alegal
standpoint. Case law is replete with references to the time value of money. See,
e.q., Osterneck v. Ernst & Whinney, 489 U.S. 169, 176 (1989) (internal quotation
marks and citations omitted) (“[W]e have repeatedly stated that prejudgment

interest is an element of [plaintiff’s] complete compensation.”); Proctor & Gamble
Distrib. Co. v. Sherman, 2 F.2d 165, 166 (2d Cir. 1924) (Hand, J.) (“The present

use of my money isitself athing of value, and, if | get no compensation for its

loss, my remedy does not altogether right my wrong.”); Prager v. New Jersey
Fidelity & Plate GlassIns. Co., 245 N.Y. 1, 5-6 (1927) (Cardozo, J.) (“While the
dispute as to the value was going on, the defendant had the benefit of the money,

and the plaintiff was without it. Interest must be added if we are to make the
plaintiff whole.”). Courts' recognition of the time value of money is based upon
the following reasoning, as succinctly put by one legal commentator:

If justice were immediate, there would never be an award
of pregudgment interest. Theinjured party would receive
an enforceable jJudgment immediately, with no lossin
value from the time value of money. Because justice
often takes many years to achieve, interest is added to the
original judgment to ensure that compensation is
complete.
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Michael S. Knoll, Primer on Preudgment Interest, 75 Tex. L. Rev. 293, 294 (Dec.
1996) (footnotes omitted).
Furthermore, although the three economists who testified during Phase |

differed greatly in their conclusions as to the proper amount of prejudgment
interest which this court might award, they agreed as to the meaning of
opportunity cost and its relationship to prejudgment interest in thiscase. Asthe
Cayuga’'s economist Dr. Temin defined it, “opportunity cost . . . [iS] an economic
term for the cost of [an] alternate activity[.]” Tr. at 5734. Interms of the Cayuga's
lost opportunity cost in particular, Dr. Temin expounded:

If the Cayugas had not been injured at that timein the
amounts the jury determined for each year, they
theoretically would have had the amounts for each year
which the jury awarded, and could have used or invested
those funds. . .. Without that property or money, they
incur the opportunity cost of property or money. . .. If
we compensate for an injury in 1795 (or other past year)
asif it took place today, we ignore the opportunity cost
of thisinjury. We compensate the injured party for the
dollar amount of the injury, but not for the foregone use
of theinjury sustained as the injury at the time of loss.

Nat. exh. 64 at 6, §f 16 and 17. Inasimilar vein, the U.S." economist Dr.
Berkman explained:

[I]f the jury found that there was alossto thetribe, . . . as
a consequence of actionsin 1795 and they’ ve identified
those stream of losses, those losses by themselves don’t
compensate [the Cayugas] for those losses, . . . because it
fails to recognize this opportunity cost . . . , that they, in
addition to having those moneys, could have used those
moneys for avariety of purposes or invested them, and
we have to account for the fact that they would have
benefitted from those incomes and prejudgment interest
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captures that additional benefit that they would have

received, and that’s the missing piece to make them

whole.
Tr. at 5929. And although the State’ s economist, Dr. Grossman, radically departed
from the other two economists insofar as his conclusion as to the amount of
prejudgment interest which should be awarded here, he too agreed that the Cayuga
had sustained alost opportunity cost or, as he put it, the “missed opportunity of
being ableto invest.” Tr. at 6087.

The economists are thus in agreement that in addition to sustaining
monetary damages for the loss of their homeland over the past two centuries, the
Cayuga have sustained monetary |osses because they did not have that money
available to them for investment or other purposes over the years. Such loss
makes prejudgment interest necessary here to fully compensate the Cayuga. This
conclusion is bolstered by the fact that the jury was explicitly instructed not to
include prejudgment interest in its award, and as previously explained, it followed
that instruction. See National Communications Association, Inc. v. Telephone and
Telegraph Col, No. 92-CIV. 1735 (LAP), 1999 WL 258263 at *4 (S.D.N.Y. April
29, 1999) (plaintiff did not receive full compensation where no evidence
suggested that the jury calculated and added such interest). Therefore, the Cayuga

did not receive “complete compensation,” which the Supreme Court has, as
recently as June of this year, repeatedly defined asincluding such interest. See
State of Kansasv. State of Colorado, 121 S.Ct. 2023, 2029, (2001) (citations

omitted) (“Our cases since 1933 have consistently acknowledged that a monetary

award does not fully compensate for an injury unlessit includes an interest

component.”).

30



The Cayuga point out, as the court has noted, that the jury verdict of nearly
$37 million was less than the $335 million suggested by the U.S.’ real estate
appraisal expert. See Cayuga Indian Nation of New York v. Pataki, Nos. 80-CV-
930 and 80-CV-960, slip op. at 8 n.4 (N.D.N.Y. April 19, 2000). The verdict also
was less than that suggested by the State’ s real estate appraisal expert who

“testified that total damages ranged from approximately 62 million dollars to
approximately 40 million dollars.” Seeid. Inlight of the foregoing, in the
absence of pregjudgment interest the Cayuga assert that the $37 million jury award
“does not constitute full or sufficient compensation . . . for the loss of their
homeland.” See Cayugas Pre-Trial Memorandum (“Cay. Pre-Tr. Memo.”) at 26.
The court agrees with the Cayuga that prejudgment interest is necessary for full
compensation; but the court is highly skeptical that such interest should be used as
avehicle to augment or increase the jury’ s verdict.

The Cayuga have not cited to any authority wherein a court has held that
prejudgment interest is necessary to fully compensate a plaintiff based upon the
supposed inadequacy of the verdict. What authority thereis pertaining to how, if
at all, verdict size impacts preudgment interest is contradictory and does not
involve a Wickham analysis. InIn Design v. K-Mart Apparel Corp., 13 F.3d 559
(2d Cir. 1994), the Second Circuit affirmed a district court’s denial of prejudgment

interest in a copyright case because there was a “sizable damage award” of
$632,000.00. Seeid. at 569. The Second Circuit reached the opposite result,
however, in Sharkey v. Lasmo (Aul Ltd.), 214 F.3d 371 (2d Cir. 2000), where it
held that in denying prejudgment interest the district court improperly relied upon

its belief that “the jury’s award was already surprising[ly] genero[u]9[.]” Id. at 375

(internal quotation marks and citation omitted). Given the lack of directly relevant
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precedent, the court finds that regardless of the size of the verdict, the underlying
purpose of prejudgment interest, to make the plaintiff whole again, see City of
Milwaukee v. Cement Division, National Gypsum Co., 515 U.S. 189, 196 (1995),
515 U.S. at 196, 115 S.Ct. at 2096, would best be served by an award of

prejudgment interest in this case.

2. Nature of Statute’

Another Wickham factor which impacts an award of prejudgment interest
“Iswhether the federal statute under which damages have been obtained is
remedial or punitivein nature.” See Nu-Life Construction Corp. v. Board of
Education of the City of New York, 789 F.Supp. 103, 104 (E.D.N.Y. 1992).

Where a statute is remedial, such as Title VI, which aims “to make persons whole

for injuries suffered on account of unlawful employment discrimination[,]” see
Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975), an award of
prejudgment interest is appropriate. See, e.9., O’ Quinn v. New York University
Medical Center, 933 F.Supp. 341, 344 (S.D.N.Y. 1996) (Title VII plaintiff entitled
to prejudgment interest on back pay award given, inter alia, the “obvious remedial
purposes’ of that statute); National Communications Association, 1999 WL
258263, at *5 (quoting 47 U.S.C. § 206 (1982)) (remedial purpose of

Communications Act which “provides that a carrier which has violated th[at] Act

‘shall be liable to the person or persons injured thereby for the full amount of

damages sustained in consequence of any such violation[]’” required prejudgment

! In Wickham the Second Circuit identified “the remedia purpose of the statute
involved,” and whether the statute itself already provides for full compensation and punitive
damages, as separate factors which are a“function” of a prejudgment interest award. See
Wickham, 955 F.2d at 834 and 835. Because those factors are so closely related, it islogical for
the court to consider them together.
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interest award). On the other hand, “where the statute itself already provides for
full compensation or punitive damages,” as do the antitrust laws, the Second
Circuit has “suggested that prejudgment interest isimproper[.]” See Wickham, 955
F.2d at 835 (citing, inter alia, Trans World Airlines, Inc. v. Hughes, 449 F.2d 51,
80 (2d Cir. 1972)) (prejudgment interest unnecessary given Clayton Act’streble

damage provision, combined with absence of congressional intent asto
prejudgment interest), rev’d on other grounds, 409 U.S. 363 (1973).

Naturally the plaintiffs and the State strongly disagree as to the nature of the
statute at issue herein -- the Nonintercourse Act. The Cayuga argue that because
the purpose of that statute isto “prevent Indians from improvident dispositions of
their lands and becoming ‘homeless chargeg[,]’” it isremedial, thus mandating an
award of prgudgment interest thereunder. See Cay. Post-Trial Memo. at 4
(quoting Cayuga Indian Nation of New York v. Cuomo, 565 F.Supp. 1297, 1323
(N.D.N.Y. 1983) (“Cayugall”)). Echoing thisargument, the U.S. declares that

“the oft-recognized protective purposes of the Nonintercourse Act against
alienation of Indian lands easily encompasses the invocation of prejudgment
interest in thiscase.” U.S. Pre-Tr. Memo. at 28; and U.S. Post-Tr. Memo. at 7.
The State’ s view of the Nonintercourse Act is the antithesis of the Cayuga's. The
State deems that Act to be “prohibitory,” and hence this court should refuse to
award prejudgment interest. See St. Pre-Tr. Memo. at 50.

The Nonintercourse Act does not fit neatly into the category of either a
remedial or a punitive statute. That statute may, as the State urges, be prohibitory
in that broadly speaking it proscribes the acquisition of Indian lands without the
Federal Government’s approval. However, that prohibition does not necessarily

render the Nonintercourse Act punitive. In fact, this court has previously
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recognized as much, albeit in aslightly different context, when in Cayugall it held
that it could not “accept the view that . . . the Nonintercourse Act . . . imposes a
‘penalty’ or ‘punishment’[.]” See Cayugall, 565 F.Supp. at 1327. This court

went on to explain that the Nonintercourse Act “declares that certain transactions
in land are of no validity in law or equity[;]” and “[t]he purpose of this restraint
against alienation, . . ., wasto protect Indian possessory rights.” Id. In
concluding that the Nonintercourse Act was “not penal[,]” this court further
reasoned “[t]hough enforcement could work great hardship upon those who claim
title through a transaction which isinvalid under the Act, itis. . . manifest that the
statutory disability was established not to punish, but to accomplish ‘some other
legitimate governmental purpose.’” Id. at 1328 (quoting Trop v. Dulles, 356 U.S.
86, 96 (1958)) (emphasis added). Inlight of the foregoing, the State’ s argument

that the Nonintercourse Act is prohibitory or punitive is misplaced.

The absence of a punitive damage provision in the Nonintercourse Act lends
further credence to the view that that statute is not punitive. Moreover, asthis
court thoroughly explained in Cayugall, thereisa“judicial consensus’ asto the

purpose of the Nonintercourse Act, which isthat Congress intended “‘to protect
the lands of the Indian tribesin order to prevent fraud and unfairness.’” Id. at 1322
(quoting In Joint Tribal Council of the Passamaguoddy Tribe v. Morton, 388

F.Supp. 649, 656 (D.Me. 1975)). Asthe caselaw outlined in Cayugall shows,

that protective purposeis “rather self-evident.” 1d. at 1323. Infact, in recognizing
an implied private cause of action under that statute, the Second Circuit

acknowledged the availability of a concomitant damage remedy, even in the

absence of statutory language to that effect. See Oneida Indian Nation of New
York State v. County of Oneida, 719 F.2d 525, 540 (2d Cir. 1983). Consequently,
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even though “the Nonintercourse Act of 1793 did not establish a comprehensive
remedial plan for dealing with violations of Indian property rights,” and even
though it “contains no remedial provision[,]” Oneida County, N.Y. v. Oneida
Indian Etc., 470 U.S. 226, 239 (1985) (“Oneidall”) (emphasis added), that lack of

aremedia framework does not undermine the fact that at its core the

Nonintercourse Act isremedial in nature.

Neither the silence of the Nonintercourse Act as to prejudgment interest, nor
the fact that it does not expressly provide for “full” or “just” compensation alters
the court’ s view that fundamentally this statute isremedial. The fact that thereis
no mention of prejudgment interest in the Nonintercourse Act does not mean, as
the State suggests, that such interest is not recoverable thereunder. Indeed, in
Wickham the Second Circuit catalogued a number of Supreme Court decisions
wherein recovery of prejudgment interest was allowed “under a variety of federal
laws, despite the silence of the laws on the subject of interest.” See Wickham, 955
F.2d at 834 (and cases cited therein) (emphasis added). Wickham itself was such a

case; there, the Second Circuit upheld an award of prejudgment interest under the

Labor Management Relations Act (“LMRA”), even though that statute is silent on
the issue of such interest. Seeid. at 933-936; see also Securities Exch. Comm’'n v.
First Jersey Sec., Inc., 101 F.3d 1450 (2d Cir. 1996) (affirming prejudgment
interest award of approximately $52 million despite, inter alia, the absence of

explicit statutory authorization).

This court isfully aware, asthe State notes, that it is possible to infer intent
to deny prejudgment interest from a statute’ s silence. Pursuant to Wickham, such
intent may be inferred “from (i) the state of the law on prejudgment interest, for

the type of claim involved, at the time the statute was passed, and (ii) consistent
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denial by the courts of prejudgment interest under the statute and failure by
Congress, despite amendments to the statute, to address prejudgment interest
awards.” Wickham, 955 F.2d at 834 (citing M onessen Southwestern Ry. Co. v.
Morgan, 486 U.S. 330, 336-39 (1988)). Neither of those criteriaare met in the

present case however. Despite the vast record and the voluminous briefs, thereis
absolutely nothing before this court regarding the state of the law with respect to
prejudgment interest when the Nonintercourse Act was first enacted in 1790. The
State attempts to make much of the fact that the Nonintercourse Act has gone
through a number of permeations with no mention of prejudgment interest. As
aready discussed though, that silence isirrelevant because prejudgment interest is
recoverable even when a statute is silent on that issue.

In any event, the second criteriafor inferring intent to deny recovery of
prejudgment interest is also absent here. Thereisno history of denial of
prejudgment interest under the Nonintercourse Act. Therefore, the Nonintercourse
Act’s silence regarding prejudgment interest is of little consequencein
determining whether to allow the recovery of same here, and certainly does not
foreclose such an award in this case.

Moreover, the extremely limited history of pregudgment interest recovery
under the Nonintercourse Act isto the contrary. Asthe Cayuganote, in Oneidall,
another eastern land claim case brought pursuant to the Nonintercourse Act, the
district court did “award[] the Oneidas damages in the amount of $16,694, plus
interest[.]” See470 U.S. at 230 (emphasis added). Asoutlined in Cayuga X,
given the posture of that case on appeal, “[t]he propriety of an interest award was
not before either the Second Circuit or the Supreme Court[]” in that case. See
Cayuga X, 1999 WL 509442, at *17. Therefore, the court rejects the Cayuga's
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argument that the Onelda district court’s award of prejudgment interest for amere

two years, on damages less than $20,000.00, somehow provides justification for
an award of prejudgment interest in this case where, among other differences, the
damages span two centuries.

Likewise, the court does not give much credence to the State’ s argument
that because the Nonintercourse Act does not contain explicit language
authorizing “just” or “entire” compensation thereunder, the Cayuga should not be
allowed to recover prejudgment interest. It isthe presence, not the absence, of
such language which augurs against an award of prejudgment interest. Inasimilar
vein, because the Nonintercourse Act does not provide for exemplary damages or
other excess recovery, the Wickham Court’s admonition against the recovery of
prejudgment interest under those circumstances isinapplicable here. See Webb,
949 F.Supp. at 106 (citing Wickham, 955 F.2d at 839).

To conclude, the court agrees with the Cayuga that the Nonintercourse Act’s
silence does not bar prejudgment interest here. Nor does the fact that that statute
dose not expressly provide for full or just compensation prevent the recovery of
prejudgment interest. Furthermore, on balance the court is convinced that the
Nonintercourse Act is essentially remedial, so that if otherwise appropriate,
prejudgment interest should be allowed thereunder.

3. “ Other General Principles’

As mentioned at the beginning of this court’s Wickham analysis, among
the “other general principles’ which courts have deemed relevant to the issue of
whether to award prejudgment interest in any given case are “[t]he certainty of the
damages due the plaintiff[,]” and conversely “[t]he speculative nature of the
damagesin question[.]” See Wickham, 955 F.2d at 835 and 836. The former
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factor, the certainty of the damages, “is the progeny of the old common law rule
that forbade prejudgment interest when the damages were unliquidated or
unascertainable up until the time of judgment.” Webb, 949 F.Supp. at 106 (citing
5 Corbin On Contracts § 1048 (1964)). That rule has been relaxed, however, and
“[plrgfudgment interest is now commonly awarded in cases where the loss cannot
be determined with certainty at the time of injury, but is susceptible to calculation
by the time of trial or judgment, e.g., wrongful termination cases, securities fraud
cases, [and] patent infringement cases.” See Thomasv. City of Mount Vernon,
No. 89 Civ. 0552, 1992 WL 84560, at *1 (S.D.N.Y. April 10, 1992) (citing
Wickham, 955 F.2d at 835-36). On the other hand, where damages awarded to a

plaintiff in a section 1983 action for her false arrest were “unliquidated and

inherently speculative],]” in that they were based “exclusively” on her “emotional
injurieg],]” and she had not sustained any “economic injury[,]” the court denied
her motion for prejudgment interest. See Sulkowaska v. City of New York, No. 99
Civ. 4228, 2001 WL 428253, at *6 (S.D.N.Y. April 25, 2001) (internal quotation

marks and citations omitted).

Only the State addressed these “other general principles’ which are relevant
to a“sound decision” asto whether or not to award prejudgment interest. See
Wickham, 955 F.2d at 836. Prior to Phase | the State baldly declared “that a
damages cal culation which rests upon estimates of fair market value and rental or
cash value of what was in effect wilderness land over 200 years ago is highly
uncertain and speculative.” State of New Y ork Defendants Trial Memorandum
(St. Ph. I Tr. Memo.) at 66. Thus, reasoned the State, application of prejudgment
interest “to such an award [would] severely exacerbate]] this inherent weakness in

the damage calculation.” |d. After thejury verdict and prior to Phase 1, the State
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refined its argument. Given the admittedly “contradictory testimony” asto the
proper methodology for valuing the subject property, and the experts “widely
divergent opinions as to the ultimate value of lost rents for property in the claim
areg[,]” the State now asserts that the jury’ s methodology for calculating damages
was speculative, and hence it “caution[s] against an award of prejudgment interest
where the other factorstip in favor of the State.” St. Pre-Tr. Memo. at 53 and 52
(emphasis added).

The State’ s argument does not carry much weight with this court. Given the
extraordinarily unique nature of this litigation, obviously the damages awarded by
the jury were not as readily quantifiable as, for example, aback pay award in a
Title VIl case. See, e.q., Mclntosh v. Irving Trust Co., 873 F.Supp. 872, 882
(S.D.N.Y. 1995) (emphasis added) (amount of back pay award in Title VII action

“calculable by reference to the specific amounts of money the plaintiff haslost and

the defendant has withheld[]”). By the same token, however, the damages
awarded in this case are not “so conjectural that prejudgment interest should not
be awarded.” See Wickham, 955 F.2d at 836. To illustrate, thisis not asituation
such as that presented in Thomas, 1992 WL 84560, at * 3, wherein the court

observed that even if it had the discretion to award prejudgment interest, it would
not because “plaintiff sustained no economic injury; he was not deprived of money
he would have otherwise earned but for the wrongdoing of the defendants.”
Plaintiff’ s injuries in Thomas “were, for the most part, intangible and defendants’
unconstitutional behavior did not enable them to obtain any financial benefits from
their wrongdoing.” 1d. at *4 (citation omitted). Accord Mclntosh v. Irving Trust
Co., 873 F.Supp. 872, 882 (S.D.N.Y. 1995) (citations omitted) (refusing to award
prejudgment interest under New Y ork CPLR 8§ 5001 for pain and suffering
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because those damages were “not so easily calculated and represent[ed] the jury’s
tranglation into monetary terms of aloss that is difficult to quantify[]”-- aloss “not
easily divided into specific periods like back pay and [which] does not represent
an amount that the defendant has withheld from the plaintiff in the same way that
awards in contract or property actions do[]”).

By contrast, in the present case there is no dispute that the Cayuga
sustained economic loss as a result of being deprived of their homeland for more
than 200 years, and the jury so found. Undoubtedly the fair rental value damages
in particular were difficult for the jury to calculate given the conflicting and
varying methodol ogies offered by the real estate appraisal experts during Phase I.
That difficulty does not render the damages inherently speculative, however.

After all, the Cayugas did sustain atangible loss —their property. The difficulty or
complexity of calculating damages “should not obscure the fact that there was a
reasonable basis in the evidence to support the jury’s award[,]” and “the overall
basis for the damage award was [not] so speculative asto render it invalid.” See
National Communications Association, 1999 WL 258263, at *4 (internal quotation

marks and citation omitted).

Moreover, as the Wickham Court astutely recognized, “while the presence
of abstruse inquiries and difficult questions of proof in the calculation of damages
are factors to be considered carefully, these problems must be considered together
with other factors that may favor prejudgment interest.” Wickham, 955 F.2d at
836 (internal quotation marks and citation omitted) (emphasis added). Here, the
other Wickham factors discussed to this point favor an award of prejudgment
interest. So, while admittedly there is a*“degree of speculation” in trying to

ascertain the fair rental value of the subject property across a 200 plus year time
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frame, the court will not rule out a preudgment interest award on the basis of this
factor aone.

Furthermore, the State misses the mark when it focuses upon the
purportedly speculative nature of the method by which the jury calculated
damages. It isthe speculative or conjectural nature of the damages themselves
which potentially could impact an award of prejudgment interest -- not the method
by which those damages were calculated. Finally, as should be evident by now,
the court wholeheartedly disagrees with the State that the Wickham factors
discussed in the preceding sections weigh in its favor, and thus the purportedly
speculative nature of the damages herein should weigh against an award of
prejudgment interest. That is not to say, however, that the relative uncertainty of
the damages will not enter into this court’s calculation of the amount of
prejudgment interest due here. 1t may be that, in taking into account the fairness
and relative equities of a prejudgment interest award, the relative uncertainty of
the damages, could be a basis, among others, for reducing the amount of any such
interest which the court may award in this case.

4. Fairness and Relative Equities

“Considerations of fairness and relative equities’ dominated Phase |l. See
Wickham, 955 F.2d at 834. Here, analysis of this particular Wickham factor has
centered on the State’s claim that at all relevant timesit acted in good faith in its
treatment of the Cayuga, and the related claim that the Cayuga delayed in bringing
this action. For now the court will focus on the State’ s claim of good faith which
was one of the most significant and contentious issues of Phase |1, asis evidenced
by the extensive historical proof.

Before considering how the State's good faith or lack thereof impacts the
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issue of prejudgment interest, thereis a need for some clarification. The U.S.
insists that in examining the fairness and relative equities, the court should
concentrate on the jury award itself. AsWickham makes clear, however, the focus
Ison the fairness and relative equities of the prejudgment interest award, not the
jury award. See Wickham, 955 F.2d at 834. With that in mind, the court will next

address the parties' arguments as to what role fairness and relative equities should

play in analyzing the prejudgment interest issue.

By arguing that “the State’s claim of ‘good faith’ does not affect
prejudgment interest[,]” and that “[n]either [that asserted] ‘good faith’ nor ‘laches
present an obstacle to an award of prejudgment interest in this case,” the Cayuga
are taking the position that despite Wickham and its progeny, this court should not
weigh the relative equities in deciding whether to award such interest. See Cay.
Pre-Tr. Memo. at 31. Similarly, the U.S. maintains that “notions of ‘fairness’ and
the ‘equities,’ . . . cannot be seen asjustification for a . . . decision to deny or limit
prejudgment interest on monies historically owing. . ., to the Cayugas.” U.S.
Pre-Tr. Memo. at 18-19 (citation omitted) (emphasis added). The U.S. further
reasons that “assuming, arguendo, that either the State was acting in good faith, or
... that the Cayugas were less than innocent in all of these proceedings, the
propriety for an award of prejudgment interest here would not change.” 1d. at 18
(citing City of Milwaukee, 515 U.S. 189 (1995)) (emphasis added). In other
words, the plaintiffs are arguing that regardless of whether or not the State acted in

good faith, and regardless of whether or not the Cayuga delayed in bringing this
action, they are entitled to an award of prejudgment interest. The court’s reading
of the relevant case law does not support these arguments.

In arguing that fairness and relative equities have no place in this court’s
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analysis of prejudgment interest, the plaintiffs are effectively arguing that
Wickham is no longer good law. In support of that proposition, the plaintiffs
heavily rely upon two Supreme Court cases, West Virginiav. United States, 479
U.S. 305 (1987), and City of Milwaukee, 515 U.S. 189, which they contend

substantially erode the notion of balancing the equitiesin the context of

prejudgment interest.
To be sure, in West Virginia, the Supreme Court did reject the view “that

whether [prejudgment] interest had to be paid depended on a balancing of equities
between the partieg].]” See West Virginia, 479 U.S. at 311 n.3. Itislikewisetrue
that in City of Milwaukee, the Supreme Court explained that by reading West

Virginia“as disapproving of a‘balancing of the equities’ as a method of deciding
whether to allow prgudgment interest[,]” . . ., the Seventh Circuit “deepened an
existing Circuit split regarding the criteriafor denying prejudgment interest in

maritime collision cases.” City of Milwaukee, 515 U.S. at 193 (citations omitted).

The Court in City of Milwaukee further explained that prejudgment interest should

be awarded in maritime collision cases, subject to alimited exception, for
‘peculiar’ or ‘exceptional’ circumstances.” 1d. at 195 (citations omitted). That
limited exception does not include “the existence of alegitimate difference of
opinion on the issue of liability” because such adispute “is merely a characteristic
of most ordinary lawsuitg[;] [i]t is not an extraordinary circumstance that can
justify denying prejudgment interest.” 1d. at 198 (citation omitted). In holding,
inter alia, that a good faith dispute over liability does not justify denying
prejudgment interest, and indeed that such a dispute “carries little weight[,]” the
Supreme Court reasoned that “[i]f interest were awarded as a penalty for bad-faith
conduct of the litigation, the City’s argument would be well taken. But
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prejudgment interest is not awarded as a penalty; it is merely an element of just
compensation.” |d. at 197.

This court is fully cognizant of the Supreme Court’s rulings in both West
Virginiaand City of Milwaukee.® Those two cases are readily distinguishable

from the present case. In finding that City of Milwaukee does not govern this

court’s analysis of prejudgment interest, the court first notes that City of
Milwaukee involved a maritime collision where there is a “traditional hospitality
to preudgment interest[.]” See City of Milwaukee, 515 U.S. at 196. In fact, the

observation has been made that “[a]dmiralty courts have long been more
sympathetic to the award of prejudgment interest than have the law courtg,]” and
“have developed an independent approach to the prejudgment interest problem.”
See Comment, Prejudgment Interest: Survey and Suggestion, (“Survey”), 77 Nw.
U.L. Rev. 192, 193 and 214 (1982) (footnote omitted).

Moreover, the prejudgment interest award in City of Milwaukee was

calculated for a mere 18 years between the date of the accident and the entry of
judgment. The present land claim litigation is afar cry from atypical admiralty

case such as City of Milwaukee. Here, theinitia injury occurred in 1795, and

hence there is a potential for prejudgment interest spanning over two centuries.
Also in sharp contrast to admiralty cases where the time between injury and
judgment isrelatively short, in thisland claim action there is no precedent for
remedies, let alone a“traditional hospitality to prejudgment interest[.]” See City of
Milwaukee, 515 U.S. at 196. Given the obvious factual distinctions between City

8 In fact, as the parties are well aware, in Cayuga X this court discussed West
Virginia, albeit in the context of the State’s alleged sovereign immunity from liability for
prejudgment interest. See Cayuga X, 1999 WL 509442, at *15 - * 16.
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of Milwaukee and the current action, the court does not read that case as broadly

as do the Cayuga, i.e., indicating that it is never appropriate for a court to balance
the equities in deciding whether or not to award prejudgment interest.
Likewise, West Virginia, 479 U.S. 305, is easily distinguishable from the

present case. Again, the Court’sreection in West Virginia of abalancing of the

equities approach to prejudgment interest was in an entirely different context than

here. Theissuein West Virginiawas whether a state was obligated to pay

prejudgment interest to the Federal Government, and the Court held that it was.
The propriety of a prejudgment interest award in a dispute between a state and the
Federal Government implicate very different policy concerns than those here. In

West Virginia, the Court was guided by the fundamental principle that “ States

have no sovereign immunity as against the Federal Government[.]” West
Virginia, 479 U.S. at 313. Obviously that policy has no bearing on the present
litigation which in its current posture pits the Cayuga and the U.S. against the
State of New Y ork.

The temporal relationship between West Virginia and Wickham also
militates against afinding that West Virginia governs the issue of prejudgment
interest herein. West Virginia preceded the Second Circuit’s decision in Wickham

by almost exactly five years. Thus, if the Second Circuit deemed West Virginiato

have altered the standards by which prejudgment interest should be awarded in
this Circuit, surely it would have mentioned that Supreme Court decision in
Wickham, but it did not. And although City of Milwaukee was decided several

years after Wickham, that does not necessarily mean that the former case
undermines the continuing vitality of Wickham. That is especially so given that

City of Milwaukee was a maritime collision case and arguably limited to that
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context. Thus, despite the Cayuga s arguments to the contrary, nothing in either

City of Milwaukee or West Virginia persuades this court to abandon its earlier

views, as expressed in Cayuga VI, that fairness and relative equities including
the State' s asserted good faith are relevant to an analysis of prejudgment interest.
See Cayuga VI, 1999 WL 224615, at *20-*21.

In arguing against balancing the equities, time and again the Cayuga harken

back to the compensatory nature of prejudgment interest. The court is keenly
aware of this aspect of prejudgment interest. See, e.g., Securities and Exchange
Commission v. Tome, 638 F.Supp. 638, 640 (S.D.N.Y. 1986), aff’d on other
grounds, 833 F.2d 1086 (2d Cir. 1987) (quoting Norte & Co. v. Huffines, 416 F.2d
1189, 1191 (2d Cir. 1969)). The court is equally cognizant, however, that the

Second Circuit has recognized more than once, that these “compensatory
principles must be tempered by an assessment of the equities.” See Lodges 743
and 1746, Etc. v. United Aircraft, 534 F.2d 422, 447 (2d Cir. 1975) (internal

guotation marks and citations omitted). Tempering the compensatory nature of

prejudgment interest with the equitiesis critical in this unique lawsuit for a
number of reasons, not the least of which isthe conclusion of the Cayuga's
economist that they are entitled to recover $1.7 billion in prejudgment interest.
To summarize, the court finds no merit in the Cayuga' s argument that in
deciding whether to award prejudgment interest, the court need not consider the
equities. Indeed, considerations of fairness and relative equities will factor into
the court’ s initial determination as to the propriety of awarding the Cayuga
prejudgment interest, as well asinto the court’s calculation of such award, if any.
Even though the court will consider fairness and relative equities, the court

does not agree with the State that those equities are “dispositive’ and require
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denying an award of prejudgment interest. See St. Pre-Trial at 35. More
specifically, the State contends that its “level of . . . culpability” isa
“determinative factor[;]” and because in the State's view there has been no
showing of culpable conduct on its part with respect to any aspect of the
underlying treaties, the court should deny prejudgment interest altogether to the
Cayuga. Seeid. at 38.

This argument is disingenuous at best. Sinceits April 15, 1999, decision in
Cayuga V1, the court has stressed that in all likelihood it would be guided by
Wickham, which involves not one, but a host of factors, in deciding the
availability of prejudgment interest in any given case. Therefore, it should come
as no surprise to the State that the court gives no credence to the notion that the
level of aparty’s culpability is somehow dispositive of the issue of whether to
award prejudgment interest. Moreover, the thoroughly developed historical record
in this case belies the State’' s assertion that it did not engage in any culpable
conduct insofar as the Cayuga are concerned. Even if the State could show that it
acted in good faith, that would “not automatically render an award of interest
improper.” See Association of Surrogates and Supreme Court Reporters Within
the City of New York v. State of New York, 772 F.Supp. 1412, 1418 (S.D.N.Y.
1991) (citing E.E.O.C. v. County of Erie, 751 F.2d 79, 81 (2d Cir. 1984)).

Consequently, the State’ s good faith, even if proven, would not be a sufficient

basis upon which to bar an award of prejudgment interest especially where, as
here, the other Wickham factorstip in favor of such an award.

In addition, the State is conveniently overlooking case law which
contradictsits argument that it can avoid liability for prejudgment interest by
proving its good faith. 1n Webb, 949 F.Supp. 102, the court rejected such an
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argument reasoning that because “prejudgment interest is compensatory, not
punitive,. . .‘“wrongdoing by a defendant is not a prerequisite to an award[,]’” the
“defendant’ s good faith d[id] not shift the balance of equities away from a grant of
prejudgment interest [.]” 1d. (quoting Lodges 743 and 1746, 534 F.2d at 447).
Applying the same reasoning as the Webb court, in Trapani v. Consolidated
Edison Employees’ Mutual Aid Society, Inc., No. 85 CIV. 2690, 1988 WL 138129
(S.D.N.Y. Dec. 14, 1988), the court rejected defendant’ s argument that

prejudgment interest “should be denied because [its] actionswere at al times
motivated by good faith and because defendant did not divert any of its funds for
improper or venal purposes.” Seeid. at *1 (citations omitted).

Having determined that it is not only proper but necessary for the court to
consider fairness and relative equities in resolving the issue of prejudgment
interest, the court is compelled to comment briefly upon the scope of its equitable
discretion. The Stateisarguing that if this court decides to award prejudgment
Interest, “[a]n assessment of the relative equitieq],]” including the State’s alleged
good faith, should have some bearing on the court’s calculation of that award. See
St. Pre-Tr. Memo. at 35 n.6. The Cayuga disagree, claming that the “[c]ourt may
not use the State’ s purported good faith to reduce the [amount of] prejudgment
interest rightfully due to thelm].” Cay. Post-Tr. Memo. at 26. The U.S. similarly
maintains that “[t]he [c]ourt lacks discretion to limit prejudgment interest based on
the equities.” U.S. Pre-Trial Memo. at 17 (emphasis added). Theissue thus
becomes whether the court may rely on fairness and relative equities in deciding
the amount of any prejudgment interest which it may award herein, or whether
those factors are only relevant to the decision as to the availability of such an

award in thefirst place.
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“[C]ourts have done little to sketch the limits of acceptable discretion[]”
when it comes to the issue of prgudgment interest. See Matter of Oil Spill by the
Amoco Cadiz, 954 F.2d 1279, 1334 (7" Cir. 1992). Keeping in mind that
prejudgment interest is above all else an equitable remedy, see Commercial Union
Assur. Co., PLCv. Milken, 17 F.3d 608, 614 (2d Cir. 1994) (citation omitted),

however, the court is of the conviction that its discretion encompasses not only the

threshold decision as to whether to allow recovery of preudgment interest, but
also the discretion to determine the amount, which encompasses setting the rate,
the accrual date and the methodology for computing such interest.

a. Burden of Proof

There is another issue -- the burden of proof -- which the court must address
before scrutinizing the historical proof which isthe cornerstone of the parties
equitable arguments. There are two components to the burden of proof issue here.
Thefirst iswhich party bears the burden in terms of the prejudgment interest
award itself. Resolution of that issue isrelatively straightforward.

“Prgjudgment interest, . . ., is‘an element of complete compensation.’”
L oeffler v. Frank, 486 U.S. 549, 558 (1988) (quoting West Virginia, 479 U.S. at
310). Assuch, this court has previously held that “the Cayugas must shoulder the

burden of proof with respect to damages[.]” CayugaVIll, 1999 WL 224615, at
*12. Consistent with the foregoing, the plaintiffs concede, and the State agrees,
that they have the burden of establishing “the extent and scope of prejudgment
interest[.]” See Plaintiff-Intervener United States' Response to Defendants’ Post-
Hearing Brief (*U.S. Resp.”) at 22; see adlso St. Post-Tr. Memo. at 62 (citations
omitted) (“[A] plaintiff should bear the burden of establishing the existence and
breadth of [its] entitlement to prejudgment interest|.]”).
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That burden does not necessarily require that the Cayuga prove their initial
entitlement to a preudgment interest award. For one reason, prejudgment
interest “is presumptively available to victims of federal law violations.”
Worthington v. City of New Haven, No. 3:94-CV-00609, 1999 WL 958627 (D.
Conn. Oct. 5, 1999), at *17 (internal quotation marks and citation omitted).

Cognizant of this presumption, the court in Maney v. United Sanitation, Inc., No.
99 Civ. 8595, 2000 WL 1191235, at *6 (S.D.N.Y. Aug. 21, 2000), exercised its

discretion in favor of awarding plaintiff prejudgment interest in an action to

confirm an arbitration award pursuant to the LMRA.? Arguably the Cayuga are
presumptively entitled to recover preudgment interest because this court has
previoudly held that they were subject to Nonintercourse Act violationsin 1795
and again in 1807. Second, and even more important even if the Cayuga are not
entitled to the benefit of this presumption, arguably at this point they are entitled
to an award of prejudgment interest because the three Wickham factors discussed
so far all weigh in favor of such an award. Asthey recognized, however, the
burden of proof still remains with the plaintiffsto establish the amount of
prejudgment interest to which they may be entitled.

The second and more vigorously disputed burden of proof issue pertainsto
the State’ s good faith or lack thereof. As previously noted, the parties’ equitable
arguments are framed principally in terms of such good faith. The Cayuga assert

that in the present case because the State claims that its good faith should relieve it

9 Accord Raybestos Products Co. v. Younger, 54 F.3d 1234, 1247 n.18 (7" Cir.
1995) (citation omitted) (presuming the jury’s award included an interest augmentation “in no
way conflict[ed] with th[at] circuit’s well-established principle that prejudgment interest is
presumptively available to victims of federal law violationg[]”); and S.E.C. v. Antar, 97
F.Supp.2d 576, 591 (D.N.J. 2000) (“[P]rejudgment interest in federal court litigation is generally
the rule and not the exception.”).
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from liability for any prejudgment interest award, or, alternatively, that its good
faith should reduce the amount of such an award, the State must prove the same by
a preponderance of the evidence. In terms of defining the scope of that good faith
burden, without citing to any authority and without defining its terms, the Cayuga
are taking the position that the State must prove that it “acted affirmatively in good
faith.” See Cay. Reply at 23 (emphasis added).

On the other hand, the State contends that to establish their entitlement to
prejudgment interest, the Cayuga bear the burden of proof, which according to the
State, “includes showing that the State did not act in good faith.” See St. Pre-Tr.
Memo. at 61; and St. Reply at 7. The court agrees with the Cayuga that because
the State’ s good faith argument is akin to an affirmative defensein that it is
responding to the Cayuga s claim for preudgment interest, see National Union
Fire Ins. v. City Sav., F.S.B., 28 F.3d 376, 393 (3" Cir. 1994), the burden lies with

the State to prove the same. The court does not agree that the State has an

obligation to show that it affirmatively acted in good faith, however.

This good faith/bad faith inquiry falls under the rubric of the second
Wickham factor -- considerations of fairness and relative equities. Thereis
limited case law expounding upon this particular Wickham factor. Recognizing
that an award of prejudgment interest “should be based on fundamental
considerations of fairness,” the Second Circuit in Norte, 416 F.2d 1189, a

derivative stockholders' action, remanded on the issue of prgudgment interest. In
so doing, the Second Circuit directed the district court to “make specific findings, .
.., onthe personal wrongdoings’ of the defendants. Id. at 1191. Consistent with
that directive of the Norte Court, the district court in Securities and Exchange
Commission v. Tome, 638 F.Supp. 638 (S.D.N.Y. 1986), aff'd on other grounds,
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833 F.2d 1086 (2d Cir. 1987), held, inter alia, that the equities did not weigh in
favor of the defendant because he “willfully violated the securities laws and
thereafter attempted, through lies and deceit, to cover-up hisrolein theillegal
activity[.]” 1d. at 640 (emphasis added). The court aso pointed to the fact that the
defendant “remained outside the United States to avoid prosecution on related
criminal charges.” Id. Likewise, in SE.C. v. Drexel Burnham Lambert, Inc., 837
F.Supp. 587 (S.D.N.Y. 1993), aff’d on other grounds, 16 F.3d 520 (2d Cir. 1994),
the district court awarded prejudgment interest against two repeat offenders under

the securities laws who had participated in a“blatant scheme to defraud,” and who
had continuously refused to recognize the wrongfulness of their actions. 1d. at
609.° In examining fairness and relative equities, at least in the securities context,

courts evaluate a defendant’ s intent and the nature of the defendant’s wrongdoing.

Outside the securities law context a party’ s intent has also been deemed
relevant to an assessment of the fairness and relative equities of a prejudgment
interest award. For example, in Cruz, 1995 WL 374401 at *4 (emphasis added),
the court granted an award of pregjudgment interest because, among other reasons,
the “relative equities’ supported such an award in that the defendant “Union did
not act innocently nor was it unaware of its actions with regard to its failure to
fairly represent the plaintiffs.” 1d. at *4 (emphasis added). In reaching this
conclusion, the district court observed that on an earlier appeal “[t]he Second
Circuit [had] agreed that the evidence supported the jury’s finding that the Union

10 But see Meccav. Gibraltar Corp. of America, 746 F.Supp. 338, 349-50
(S.D.N.Y. 1990) (declining to award prejudgment interest in securities case where investors were
fully compensated for injuries; defendants were liable only on claim requiring no reliance or
causation; and jury exonerated defendants on fraud and racketeering charges).
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failed, arbitrarily, to pursue the plaintiffs’ grievances.” 1d. .

In fact, in Wickham itself the Second Circuit affirmed an award of
prejudgment interest where, among other reasons, “there [wa]s no basisin the
history of the dispute between Wickham and the union for concluding that the
union acted innocently or that the union’s actions against Wickham were taken in
good faith.” Wickham, 955 F.2d at 83 (emphasis added). Furthermore, the
Second Circuit reasoned, “[t]hereis every indication in this case that the union
knew it was clearly violating a specific statutory duty erected by the LMRA.” |d.
(emphasis added). Beyond this the Court did not elucidate what constitutes good
faith for prejudgment interest purposes.

In light of the foregoing, in demonstrating its good faith the State must
show more than simply the absence of bad faith. The court will examine the
record to determine, inter alia, whether the State knew it was clearly violating the
Nonintercourse Act and whether it willfully violated that statute. The court will
also consider whether the record as it is presently constituted supports a finding
that the State “acted innocently and had no reason to know of the wrongfulness of
[its] actions,” see Wickham, 955 F.2d at 834 (citing Jackson County, 308 U.S. at
352-53), not just with respect to the Nonintercourse Act, but in terms of all its

dealings with the Cayuga as chronicled in the vast historical proof before the
court. The State will not, however, be required to show that its actions were
primarily directed to protect the Cayuga and their interests during the relevant time

frames.
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Historical Evidence

“What is history but a fable agreed upon?”
Napoleon Bonaparte

During Phase Il the court heard the testimony of three experts regarding the
historical aspects of thisland claim litigation: Laurence M. Hauptman, Ph.D.,
currently a State University of New York (“SUNY™) Distinguished Professor of
History at SUNY at New Paltz, on behalf of the Cayuga; Peter M. Whiteley, Ph.D.,
acultural anthropologist, who is a professor at Sarah Lawrence College, on behalf
of the U.S.; and Alexander von Gernet, Ph.D., an ethno-historian who is an
assistant, non-tenured professor in the Department of Anthropology at the
University of Toronto at Mississauga on behalf of the State of New Y ork.*
Before examining the substance of their testimony, the court has afew comments
asto the nature of this proof generally.

Inevitably, as happened here, “disputes about controversial historical
guestions spill over into arguments about ideological motivation and
methodological shortcomings.” Daniel A. Farber, Adjudication of Things Past:
Reflections on History as Evidence, 49 HASTINGS L.J. 1009, 1026 (1998)
(“Reflections on History”). Thus, in the present case, in an effort to diminish the
credibility of opposing historians and to inflate the credibility of their own
historians, each of the parties vigorously attacked the ideology and methodol ogy
of the opposing historians. This tactic often backfired though because the parties

ended up engaging in vitriolic rhetoric, which unfortunately carried over into their

n THE HOMER BOOK OF QUOTATIONS, CLASSICAL AND MODERN 902 (Stevenson,
Burton eds., 9" ed. 1964).

12 For convenience, the court will generically refer to these three experts as

historians.
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post-trial memoranda. What is more, many of these attacks bordered on the petty
or trivial, such asthe Cayuga s attack on Dr. von Gernet for not seeking tenure.
These attacks were ineffective for two reasons. First, they only served to obscure
those times when a party did have a legitimate dispute with a particular historian’s
point of view or methodology. Second, the party engaging in this conduct did
nothing to prove or further the objectivity of its own expert historian.

Nonetheless, after reviewing their respective reports and curriculum vitaes,
listening to their testimony, including how they responded to direct challenges on
cross-examination, the court finds that each historian had something of value to
offer, and their differing perspectives aided the court in obtaining a more complete
picture of the historical events at issue. In fact, aswill be seen, the court’s
findings as to the historical evidence are an amalgam of each of the differing
viewpoints of these expert witnesses.

The court recognizes that “the task of any historian . . . isadifficult one: if
he [or she] inserts and stresses material detrimental to the reputation of his[or her]
subject he [or she] isinevitably accused of biasin one direction, and if he [or she]
omits such material he [or she] is open to the charge of biasin another direction.”
InrelLong lsland R. Co., 91 F.Supp. 439, 444 (E.D.N.Y. 1950). In any historical
survey thereis an “inherent subjective factor involved in the selection of
‘significant’ facty[.]” See Hume v. Moore-McCormack Lines, Inc., 121 F.2d 336,

346 (2d Cir. 1941). Recognizing thisinherent subjectivity, the court has afew
observations about each expert historian which, to a certain extent, bear upon the
weight which the court iswilling to accord their testimony.

The State ridicules Dr. Hauptman’s report for being “a cut-and-paste

package of recycled material from articles and books he wrote in other contextsin
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yearsgone by.” See St. Reply at 62, n. 32. Tr. at 3851. The court does not
criticize Dr. Hauptman’s report for its form, as does the State, but the court does
guestion the academic rigor of this report, in part because it contains many broad,
rhetorical statements, not all of which find support in this historical record.

Aswill be more fully discussed below, the court iswell aware that complete
objectivity or neutrality in recounting these historical eventsisall but impossible
to achieve. Perhaps more so than the other two historians who testified, however,
Dr. Hauptman'’s testimony seemed to be unduly influenced by two areasin which
he has conducted extensive research over the years -- New York State
transportation policies and interests and land speculation vis-a-vis the Iroquois
Confederacy. The culmination of thisresearch is Dr. Hauptman’'s book entitled,
“Conspiracy of Interests Iroquois Dispossession and the Rise of New Y ork State.”
Notably, the primary focus of this book is what Hauptman deems to be “two key
Iroquois nations,” the Oneida and the Seneca. See Nat. exh. 1 at xvi. The Cayuga,
and the 1795 and 1807 transactions in particular, receive only passing mention. In
making these observations, the court is not challenging the merits of Dr.
Hauptman’'s scholarship, particularly as reflected in this book. The court issimply
pointing out that because his research, especially in recent years, hasfocused
heavily upon transportation interests and land speculation, naturally that is the lens
through which he has viewed the historical events at issue in thislawsuit, and his
perception of these events has been colored by that lens.

The U.S." expert historian, Dr. Whiteley, was not without his own bias. As
with Dr. Hauptman, the court cannot dispute Dr. Whiteley’s credentials. The court
Is struck, however, by the fact that thisis Whiteley’ sfirst exposure to eastern land

claims, which undisputably raise very different issues and concerns than typically
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arise in western land disputes, such as those involving the Hopi Indians, with
which Dr. Whiteley has had so much first-hand experience.’* Dr. Whiteley
referred to himself as an “objective’ historian, Tr. at 3408, who had done “an
objective assessment of the historical record[]” inthiscase. Tr. at 3119. In
contrast to Dr. Hauptman in particular, Whiteley was relatively candid in
acknowledging the difficulty which any social scientist has in remaining
completely neutral. Dr. Whiteley still had atendency to place a modern construct
on these centuries' old events, and to portray the U.S. as the “good guy” and the
State as the “bad guy.” Given that perspective, it isnot surprising that throughout
his testimony Whiteley consistently interpreted documents and eventsin away
which supports that rather simplistic version of the historical events at issue
herein.

Insofar asthe State’s history expert, Dr. von Gernet, is concerned, the court
Is acutely aware that his version of the historical events at issue admittedly isthe
“minority” view when compared to the other two testifying historians, aswell as
when compared to the views of well-recognized scholars in this area such as Dr.
Barbara Graymont; and Dr. William Fenton, author of “A Political History of
Iroquois Confederacy,” and “generally regarded in the academic community as the
dean of Iroquois research.”** Tr. at 4855-56; see also St. exh. 623. While his

13

Not only has Dr. Whiteley written two books pertaining to the Hopi, but he has
done extensive field and archival research on the Hopi and their history. See Gov. exh. 361 at 1
and 3; St. exh. 723; and Tr. at 3104-19.

14 “Barbara Graymont is a professor of history and has written the authoritative text

on the Irogquois and the American Revolution.” Tr. at 2970-71. Dr. Fenton is very well regarded
in academic circles for his research regarding the Iroquois Confederacy. Dr. Hauptman testified
that “without question” Dr. Fenton is “the person who has written [the] most on the Iroquois
since 1933 and he, among othersis one of the really outstanding scholarsin thisfield.” 1d. at
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scholarly views are not as “iconoclastic” as the Cayuga depict them, see Cay. Pre-
Tr. Memo. at 55, it isfair to say, as Dr. von Gernet himself testified, that “[a]s of
September 1999, [he] was the only scholar” who had arrived at the opinion that
“New Y ork treated the Cayugas fairly in 1795 and 1807[.]" Tr. at 4819-20
(emphasis added). Dr. von Gernet attributed this opinion, which is outside the
“mainstream,” to the fact that he was “the only scholar who had looked into thisin
any great detail[.]” 1d. at 4819 (emphasis added). To von Gernet “great detail”
meant “look[ing] into the speechesin all of the primary sourceq[,]” an aspect of
Dr. Fenton’ s research with which von Gernet takesissue. The courtisnotina
position, nor would it be proper for it to compare the depth of Dr. von Gernet’'s
with that of other historians, especially those, like Fenton, who did not testify.
von Gernet’ s research was thorough, but that does not distinguish it from much of
the other historical evidence before the court, including Dr. Whiteley’ s report.
What distinguishes Dr. von Gernet’ s research here is the conclusions which he
reached.

Naturally, each party tried to depict its respective historian as an objective
scholar, researcher, and reporter of history. The court is mindful, however, that
“[h]istory is not an exact science];] [it is] morein the nature of an art[.]” See
Hume, 121 F.2d at 346. Indeed, asone legal scholar has astutely observed, “the
very subject matter of history isvalue loaded[.]” Reflections on History at 1028.
In fact, “even the greatest believer in objective historical truth must admit that
there are limitsto historical knowledge.” 1d. at 1027. Practically speaking,

3939. (Interestingly, even though Dr. von Garnet and Dr. Hauptman are on different sides of this
historical debate, von Gernet agreed with Hauptman regarding Fenton’ s stature as an Irogquois
scholar.) Although historians such as Graymont and Fenton did not testify, some of their works
are part of thisrecord.
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“[t]here are limits.. . . to the degree of objective truth we can expect to attain.
When we seek to interpret documents, ascribe causes, assign probabilities, or
reconstruct cultures,” all of which the expert historians in this case were asked to
do, “we become involved in a complex web of fact and theory, making the
establishment of a definitive answer more problematic.” 1d. at 1031 (footnote
omitted). Moreover, it isdifficult to be a completely dispassionate historian
because we are all humans who understandably view events through the unique
lens of our own life experiences. Thus, the historians' opinions expressed during
Phase || were necessarily “colored” to a certain extent -- colored by their
experiences, both personally and professionally, and by the task which they were
asked to perform.

Complete objectivity is an unobtainable goal as Dr. von Gernet recognized
when he candidly testified that he does not think that it is “ever possible to have
complete objectivity in any historical matter, particularly when you're dealing
with events so long ago.” Tr. at 5241. Nonetheless, in making the following
findings asto the historical proof, the court is striving for relative objectivity,
recognizing that “[a]s a practical matter, there are some events whose true facts
will forever remain debatable because of the ambiguitiesin the historical record,
and some facts whose import will always be subject to conflicting interpretations.”
See Reflections on History at 1027.

The State’ s view of the events at issueis, in short, that it did no wrong. The
State contends that in the years before 1795 and for atime thereafter, it was the
Cayuga who wanted to dispose of their land, and the State was simply
accommodating them. Characterizing the State’ s view of history as “parochial and

narrow-minded[,]” the Cayuga respond that the State did not act in good faith and
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in fact, that its policy “toward Indians, including the Cayuga, was characterized by
greed, duplicity and racism[.]” Cay. Pre-Tr. Memo. at 37 and 33. Consequently
the “relative equities’ tip decidedly in their favor, the Cayuga believe.

The U.S. criticizes the State for not only “ignor[ing] the[] damaging
historical facts, but [for] rewrit[ing] them[,]” U.S. Post-Tr. Memo. at 30; and in so
doing “invent[ing] arevisionist, one-sided story that relies on out of context
incidents and ‘ sound bites' and ignores any and all aspects of the historical record
Inconsistent with its general theory that only the Cayuga and the U.S. can be
blamed for the State’ sillegal actionsin 1795 and 1807.” U.S. Resp. at 1.
Believing that it has taken the proverbial “high road” in its recitation of the record,
the U.S. cavalierly responds that “no argument can be made to deny that New
Y ork consistently and uniformly acted in bad faith toward the Cayugas for decades
leading up to, during, and even after theillegal transactions.” U.S. Post-Tr.
Memo. at 19. The U.S. goes so far asto assert that “[w]ithin mere generations, the
State successfully implemented a plan to rob the Cayuga of the entirety of their
age-old homeland.” Id. The U.S. makes this bold assertion despite the fact that
the historical record affirms that the U.S. did little, if anything, to protect or defend
the interests of their wards, i.e., the Cayuga, up until 1992 when it intervened on
their behalf in this lawsuit.

Without exception, each of the parties hasto a certain extent overstated and
oversimplified their respective versions of “history.” In some instances there are
legitimate conflicting interpretations of these events. For example, the historical
evidence proffered as to the State’ s good faith, or lack thereof, in its dealings with
the Cayugais at times consistent, at times in conflict, and often not incapable of

discernment with any degree of exactitude. The court will attempt, as best it can,
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to present the parties' respective proffers with the objective of adopting that
version of evidence in question that is best supported by the proof. To the extent
possible, the court will rely upon the contemporaneous documents, keeping in
mind that interpretations often vary, depending upon one’s point of view.

In analyzing the fairness and relative equities, the court cannot simply
examine the circumstances immediately surrounding the 1795 and 1807 treaties.
During Phase | of thislitigation, where the issue was valuing the subject property,
the old adage that real estate is “location, location, location,” was often-invoked.
In avariation on that theme, as each of the historians made abundantly clear (and
asisrather self-evident in any event), history is “context, context, context.”
Therefore, before considering the 1795 and 1807 treaties themselves, it is
necessary to examine in some detail the historical backdrop of those treaties.

|. Pre-Revolutionary War

The Cayuga s method of governance; their protocols and their early history
of dealings with the State are helpful to an understanding of the context of the
1795 and 1807 treaties. These earlier events can help shed some light on those
treaties in terms of expectations and motivations, not just with respect to the
Cayuga, but also with respect to the State and the U.S.

In “pre-European timeg[,]” Gov. exh. 362 at 8 n.1; seealso Tr. at
4394-95, the Cayuga, along with four other Iroquois based language nations (the
Mohawk, the Oneida, the Onondaga and the Seneca), “were part of a confederacy
variously known as the Five Nations Iroguois, Haudenosaunee, League of the
Iroquois, or Iroquois Confederacy.” St. exh. 623 at 7; see also Gov. exh. 362 at 8,
n. 1. The Five Nations became the “Six Nations’ in the early 18" century when
the Tuscarorajoined that confederacy. Seeid.; seealso Tr. at 4401; and Tr. at
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2842. Prior to the Revolutionary War, Cayuga territory comprised approximately
1700 square miles, spanning from Lake Ontario southward into Pennsylvania. See
Gov. exh. 436; Tr. at 2841; 2846-47; see also Nat. exh. 61 at 6; St. exh. 623 at 7.
Andin 1771, aso prior to the Revolutionary War, there were approximately 1,040
Cayuga inthat area. See St. exh. 623 at 7.

In 1768, the British Crown and the Six Nations entered into a Treaty, which
set the boundaries of the Nations' territory. Tr. at 2843-44; see also Gov. exh.
435; Tr. at 4658. That Treaty provided, inter alia, that the Six Nations were “the
true and absolute [P]roprietors of the [L]ands northwest of a. . . line that
subsequently became known as the old line of property.” Id. at 2843 (internal
guotation marks and citation omitted); seealso Tr. at 3132. In terms of the Cayuga
territory in particular, this 1768 Treaty recognized the same because their territory
was included within the Six Nations' property boundaries. Seeid. at 2847. The
Indians viewed this Treaty as “settl[ing] a permanent boundary between the[y] and
whites.” Gov. exh. 228 at 260.

In 1777, New York State adopted a Constitution. Stressing that it was “of

great importance” to the State's “safety” to “support[] and maintain[]” “peace and

amity with the Indians,” and also expressing awareness of “frauds too often
practiced towardsthe. . . Indians,” Article 37 of that Constitution expressly
provided:

That no purchases or contracts for the sale of lands
made since the 14" day of October, in the year of our

L ord one thousand seven hundred and seventy-five, or
which may hereafter be made with or of the said Indians,
within the limits of this state, shall be binding on said
Indians, or deemed valid, unless made under the
authority and with the consent of the legislature of this
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State.

See Gov. exh. 491 at 185 (emphasis added). This appears to be a carryover from
the second session of New Y ork’s Colonial Assembly, held in 1684, which
expressly required that “from henceforward noe Purchase of Lands from the
Indians shall bee esteemed a good Title without Leave first had and obtained from
the Governour.” St. exh. 623 at 8 (internal quotations marks and footnote omitted).

Dr. von Gernet characterized this Constitution as “provid[ing] for a protectionist
philosophy, [while] at the same time a mechanism for alienation which involved
the preemption right.” Tr. at 4661.

II. American Revolution

In the early stages of the American Revolution the Six Nations remained
neutral. See Tr. at 2848-49; Nat. exh. 61. at 7; Gov. exh 362 at 9; and St. exh. 623
at 10; and Tr. at 4484. In 1777, however, the Iroquois policy of military neutrality
began to break down. As Anthony Wallace, one of the leading scholarsin
Iroquois history, see Tr. at 3837-38, wrote in his book, “The Death and Rebirth of
the Seneca,” in the early summer of 1777, British agents formally requested that
the Six Nations fight on behalf of the Crown. See Gov. exh. 324 at 132. Initially
the Six Nations could not come to a consensus as to this request, with some
concern being expressed that the Indians should not involve themselvesin this
“white man's’ feud. Seeid. at 133. Eventually, though, “[a] mgority of the
warriors passed aresolution” to support the British. 1d.

Despite that resolution, the Six Nations did not stay united in their support
for Britain. The Cayuga, along with the Seneca, the Onondaga and the Mohawk,
continued to side with the British Crown, even after a pleafrom Congressto join

with the Americans. The Oneida and the Tuscarora split the Six Nations
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allegiance by supporting the Americans. See Gov. exh. 362 at 9; Tr. at 4835; Nat.
exh.6lat 7.

The U.S.’ historian, Dr. Whiteley, opined that it is an “oversimplifi[cation]”
to characterize “the Cayuga Nation merely as enemies of the Patriots in the
Revolutionary War[.]” Gov. exh. 362 at 10. As Dr. Whiteley testified, thereis
some indication in the record that not all Cayuga were staunch supporters of the
British Crown; “evidently [some were] neutral or in sympathy with the
Americans.” Id. a 9; seeasoid. at 10. Even though Dr. Whiteley admitted that
he could not name or point “to a historic instance where somebody reported . . . a
band of Cayugas. . . fighting alongside American forceq[,]” Tr. at 3146, that does
not significantly undermine his opinion that perhaps not all Cayuga were loyal to
the British during the Revolutionary War. It isunrealistic to think that every
member of any nation is always in agreement with the policies of that nation,
especially when it comes to war; and certainly these divided loyalties were evident
among other Iroquois member nations. See Gov. exh. 363 at 438-39; seealso Tr.
at 2850 (emphasis added) (“[W]ithin all tribes, the historical record indicates that
there was adivision of views.”). At the end of the day though, the court agrees
with the assessment of the State’ s historian “that there is [in]sufficient evidence to
overturn an academic consensus that the Cayuga were participants in the American
Revolution on the British side.” Tr. at 4835.

There were a number of significant battles during the American Revolution.
Two battles were prominent in the historical proof presented during Phase Il -- the
battle at Wyoming Valley and the Sullivan-Clinton Campaign. The significance of
the Wyoming Valley battle as will be seen, lies not so much in what transpired

there as the fact that it was a major impetus for the Sullivan-Clinton Campaign.
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A. Wyoming Valley

The battle at Wyoming Valley, part of the ongoing battles of the

Revolutionary War was “the first mgjor event of the 1778 fighting-season[.]” See
Gov. exh. 324 at 137. Wyoming Valley was one of “two major and strictly
military engagementg[]”. . . “during which Iroquois warriors had participated as
brothers-in-arms with British troops.]” Seeid. at 137 and 138. Thusthe battle at
Wyoming Valley was by no means “primarily or exclusively a Native American
battle.” Tr. at 4837. Insofar as Cayuga participation at Wyoming Valley is
concerned, Dr. von Gernet stated that “[i]n June, 1778 alarge party of Cayuga
warriors joined Butler’s Rangers and other Indians in the devastating assault on
the Wyoming Valley in Pennsylvania.” St. exh 634 at 10; see also Tr. at 4659.
Although Dr. von Gernet did not cite a source for this statement, thereis
corroborating proof in the record that the Cayuga were among those Indians
fighting at Wyoming Valley. In her book entitled “The Iroquois in the American
Revolution,” Graymont indicates that of the Indians who participated at Wyoming
Valley, they were “mostly of the Seneca and Cayugatribes.” Gov. exh. 228 at 168
(emphasis added).

The attack by the British and the Iroquois warriors resulted in the Americans
retreating, and the battle became a“rout[.]” See Gov. exh. 324 at 137. Thereafter,
“[t]he settlementsin the valley of Wyoming were. . . burned and looted, and most
of the inhabitants fled into the mountains.” |d. The fighting at Wyoming Valley
had devastating consequences, see, e.9., Gov. exh. 228 at 172, but it iswidely
accepted among historians that these events were greatly exaggerated. See Tr. at
3592-93. AsDr. von Gernet so astutely observed, “truth isthe first casualty of
war[,]” and so it was with the Wyoming Valley battle. See St. exh. 623 at 10; and
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Tr. at 4659. Wallace, aleading Iroquois scholar, echoed this sentiment:
“[A]lthough there was neither massacre nor torture of prisoners, the fleeing
survivors spread lurid tales of atrocities; indeed, Wyoming became a symbol of
Indian rapacity.” Gov. exh. 324 at 137-38; see also Gov. exh. 228 at 172; and Tr.
at 3594 (“ Almost as soon as the invaders left, the rumors began to fly, magnifying
the horrors of the battle and fabricating atrocities.”). This depiction of the
Wyoming Valley battle as a“massacre” stems, Graymont asserts, because “Whites
have always been prone to label any overwhelming Indian victory a massacre and
to call any of their own battle triumphs over Indians agreat victory.” Gov. exh.
228 at 174. Regardless of how it is described, whether in more inflammatory
terms as a massacre, or in more innocuous terms as a battle, the record clearly
establishes that the British and the Indians, including the Cayuga soundly defeated
the Americans at Wyoming Valley. Seeid.

B. Sullivan-Clinton Campaign

The battle at Wyoming Valley was but one of a number of such raids by
the Loyalists and the Iroquois warriors which prompted retaliation by the
Americans. See Gov. exh. 324 at 141 (“ The effectiveness of the Iroquois and Tory
raidersin laying waste afifty-to one-hundred-mile belt of frontier land, . . . was by
now a matter of major concern to the Continental commanders.”). Thisretaliation
took the form of what is known as the Sullivan-Clinton Campaign, after its two
military leaders. In an effort to show that it acted in good faith, the State attempts
to depict that Campaign as exclusively an operation of the U.S. asserting that
“[t]he physical displacement of the Cayuga from their homeland was not at the
hands of New York, but the plaintiff-intervenor U.S. See State Pre-Tr. Memo. at 2
(emphasis added). The State further asserts that “[s]uch displacement was the
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direct consequence of the Cayugas' acts of war against the U.S., and it was
achieved by [U.S] military forces carrying out [U.S] policy at the express
direction of George Washington.” 1d. (emphasis added). Consistent with this
view, the State takes the U.S. to task for making the “amazing assertion that the
Sullivan Campaign wasreally a New Y ork State action because it was ‘instigated’
by Governor George Clinton.” State Post-Tr. at 3 (citations omitted). Inits
attempt to distance itself from the Sullivan-Clinton Campaign, the State makes its
own “amazing assertion” that that Campaign was solely within the powers of the
U.S. Close examination of the record demonstrates that the State has
oversimplified history.” The Sullivan-Clinton Campaign was not exclusively an
enterprise of the U.S. or of the State of New Y ork. Each had an integral rolein
that Campaign. As Dr. Whiteley testified, and as documents found in New Y ork
State’ s Division of Archives and History establish, the U.S. is asserting “that New
Y ork was involved in promoting the campaign.” Tr. at 2857. Such promotion
does not render the Sullivan-Clinton Campaign solely aNew Y ork State action,
and the historical record belies that view. The Sullivan-Clinton Campaign was a
joint effort between the U.S. and several states, one of which was New Y ork.

The Sullivan-Clinton Campaign came about in part because in the aftermath
of Wyoming Valley and other similar victories by the British and their Indian
allies, “the appeals of the menaced patriots to Governor George Clinton, to the
New York Legislature, to Washington and to Congress for protection became

piteoudly insistent.” See Gov. exh. 417 at 9. Consequently, “Clinton promised

s Asusual, the State is not the only party to oversimplify or overstate history here.

In his report, Dr. Whiteley assertsthat “ The Sullivan-Clinton Campaign moved in to annihilate
the Cayuga.” Gov. exh. 362 at 10. As set forth above, however, that Campaign was not directed
exclusively at the Cayuga.
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that he would do everything within his power for the protection and the comfort of
the frontiersmen.” Tr. at 2856 (internal quotation marks omitted). Although
Clinton “advised awinter attack on the Indian strongholdg],] . . . that suggestion
did not materialize, [but] the correspondence of Washington shows that he devoted
agreat deal of attention to the ‘Indian expedition’ during the winter and spring of
1778-79.” 1d.

On February 25, 1779, Congress voted to authorize “Washington’s plan for
the ‘Indian expedition[,]’” and it appropriated “nearly amillion dollars for
equipment and supplies].]” Gov. exh. 417 at 9 and 12. Washington appointed
General John Sullivan to lead the Campaign. Seeid. at 9. “Genera James
Clinton, the brother of [New Y ork] Governor George Clinton, was regarded as
second in command, and was given direct charge of the army which was
assembled in New York[.]” 1d. at 9-10; see also St. exh 623 at 10. For its part,
“[o]n March 13, 1779, the Legisature of New Y ork ordered 1000 men to be
recruited to defend the frontier, and fortsto be erected.” Id. Significantly, New
Y ork was not the only state to lend its support to this cause. “Officers and soldiers
participated from. . . Pennsylvania, New Jersey, New Hampshire and
Massachusetts.” Id. at 12. Thus, the Sullivan-Clinton Campaign was a
collaborative effort between the fledgling American government and several
states, including New Y ork. Not only does the historical evidence before the
record establish this, but common sense dictates that it would have been practically
impossible for any of these neophyte governments to have singlehandedly
mounted what has been called “one of the largest offensive movementsin the
whole War of Independence.” See Gov. exh. 417 at 12.

Under George Washington's organization, there were four partsto the
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Sullivan-Clinton Campaign plan. See Gov. exh. 417 at 10. Two of those parts
related directly to the Cayuga. The strategy behind the opening of that Campaign
in the spring of 1779 wasto “permit the leaders . . . to devote all their attention to
the Cayugas and Senecas.” 1d. at 12. Then, during “[t]he main body of the
expedition under General Sullivan[,]” the Continental troops were to “move up
into the Cayuga and Senecaterritory[]” in anticipation of breaking the power of
those two nations. Seeid. Broadly stated, the purpose of this Campaign was to
“attack and destroy the Iroquois enemies in their homeland, to destroy as many
towns and the resources of those towns as possible and thereby deal avery
powerful blow against the British and their most significant allies.” Tr. at 2852
and 2854. Dr. Whiteley’s interpretation of the purpose of the Sullivan-Clinton
Campaign is borne out by the writings of Washington himself. In “instructions’ to
Magjor-General Sullivan, in late spring of 1779, Washington wrote:

The expedition you are appointed to
command is to be directed against the
hostile tribes of the Six Nations of Indians,
with their associates and adherents. The
immediate objects are the total destruction
and devastation of their settlements, and the
capture of as many prisoners of every age
and sex as possible. It will be essentia to
ruin their crops now in the ground & prevent
their planting more].]

St. exh. 725 at 460; see also Tr. at 3157-58 (emphasis added).

Washington’s objectives were achieved. Prior to the Sullivan-Clinton
Campaign, the Cayuga practiced a “mixed economy,” consisting of “agriculture,
hunting[,] . . . gathering[,] . . . fishing, and a pastoral economy.” Tr. at 2860. The
Sullivan-Clinton Campaign “completely destroyed” that economy. |d.; see aso
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Gov. exh. 417 at 15-16 (“The hostile Senecas and Cayugas were terribly punished.
Their homes were burned, their vast cornfields and gardens were all destroyed, and
their orchards were cut down or killed.”). As military journals from the time show,
anumber of Cayuga villages on the east and west sides of Cayuga Lake also were
destroyed. See generally Gov. exh. 422; and Tr. at 2861-2864; see aso Nat. exh.
61 at 7; Gov. exh. 324 at 143 and 144 (“[S]ullivan’sarmy . . . succeeded in laying
waste [tO] . . . al the main Cayuga settlementg].]” “[W]ith the conclusion of the
summer of 1779, . .. Cayugatowns had all been destroyed or abandoned[.]”) The

destruction of the Cayuga s villages and resources was devastating,
“fundamentally displac[ing] [the Cayuga] from their homes.” See Tr. at 2870.
Indeed, “the majority of the Cayugas never returned to Cayuga Laketo live],]” and
“athough the figures aren’t as complete as one would like],] . . . Wallace, . . .,
records that the Six Nations population declined by half from immediately prior to
the Revolutionary War to the early 1790s.” |d. at 2870 and 2871.

The court does not credit the State’ s argument that it had little or no rolein
the Sullivan-Clinton Campaign, and thus the State acted in good faith at that time.
Nor does the court credit State’s implied argument that the Sullivan-Clinton
Campaign was somehow justified by the atrocities which preceded it at Wyoming
Valley, and other ssimilar battles where the British and Iroquois prevailed over the
Americans. Wyoming Valley and the Sullivan-Clinton Campaign demonstrate
nothing more that then, as now, warfare is brutal and can have devastating
consequences for all concerned. Furthermore, the court cannot overlook the fact
that these battles were part of alarger picture -- the Americans’ efforts to defeat
the British in the War for Independence.

C. Articles of Confederation
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In 1781 the states adopted the Articles of Confederation. See Gov. exh. 362
at 14; Gov. exh. 362 at 267; and Tr. at 2872. One clause of Article X gives
Congress “the sole and exclusive right and power of determining peace and war”
and of “entering into treaties and alliances.” Gov. exh. 228 at 268 (citation
omitted). Clause four of that same Article also gives Congress “the exclusive right
of ‘regulating the trade and managing all affairs with the Indians, not members of
any of the states, provided that the legislative right of any state within its own
limits be not infringed or violated.”” 1d. (emphasis added). In what aformer
Assistant Attorney General for New Y ork, describes as “two-faced” language,
Gov. exh. 438 at 24, “[t]he Articles of Confederation [thus] |eft the question of
jurisdiction [over Indian affairs] up intheair.” Gov. exh. 218 at 604. Graymont
identifies the constitutional issues raised by the inherent tension between the two
clauses quoted above: “Were the Iroquois to be considered members of New Y ork
State: And what did the term * members of any states’ mean?’ See Gov. exh. 228
at 268.

Dr. von Gernet declined to “enter[] into thisfray,” asto “how the Indian-
related clauses in the Articles of Confederation should be interpreted.” St. exh.
623 at 15 n. 41. When Whiteley was questioned as to his interpretation of the
Articles of Confederation he took the position that Congress had the sole right to
negotiate Indian treaties thereunder. See Tr. at 3138-39. Sufficeit to say for
present purposes that the issue of New Y ork’s treaty making activities at the time
“was one of great complexity and delicacy, involving the matter of states rights
versus federal powers.” Seeid. at 269. Aswill be seen, New York’s governor,
George Clinton, clearly aligned himself with the anti-federalists — those favoring,

inter alia, state jurisdiction over the Indians, believing them to be “members’ of
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New York State. See Tr. at 3167-69; and Gov. exh. 218 at 604. Clinton “wanted
to retain control over Indian affairs within the state.” Id. at 3170. The federalists,
on the other hand, advocated centralized control over Indian affairs by the new
confederal government.

Given these differing interpretations to the Articles of Confederation,
arguably it was reasonable, at least at this particular juncture, for New York to
believe that it was permissible for it to deal in land matters with the Cayuga to the
exclusion of the Federal Government. Indeed, some 200 years thereafter, this
court held, in an opinion affirmed by the Second Circuit Court of Appeals, that
Article I X, Clause IV of the Articles of Confederation gave the states the power to
purchase Indian land within their borders and extinguish Indian title to such land
so long as such activity did not interfere with Congress's paramount powers over
war and peace with the Indians. See Oneida Indian Nation of New York v. New
York, 649 F.Supp. 420 (N.D.N.Y. 1986) (McCurn, J.), aff'd 860 F.2d 1145, 1154
(2d Cir. 1988).

D. Cayuga Factions

During and after the American Revolution the Cayuga dispersed producing
roughly three separate enclaves. See Nat. exh. 61 at 8. The first faction, which the
court will refer to as the “Buffalo Creek Cayuga® or the “Cayuga majority,” was
led by Cayuga Chief Fish Carrier, who was the “principal spokesperson” for that
Cayuga. See St. exh. 623 at 21(footnote omitted); Tr. at 2896. After the War, Fish
Carrier along with “many other Cayuga chose to settle south of Fort Niagara at
Buffalo Creek where they associated themselves with alarge Seneca community.”
St. exh. 623 at 20; and Tr. at 4671-72. The second group, referred to by von
Gernet as a“splinter group,” was led by Steel Trap until hisdeath in 1794. See St.
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exh. 623 at 21. Like Fish Carrier, Steel Trap fled to Niagara after the Sullivan-
Clinton Campaign; but unlike Fish Carrier, Steel Trap returned to the eastern side
of Cayuga Lake after thewar. Seeid.; seealso Tr. at 4672. The court will refer to

this group as the “Cayuga L ake faction,” or the “Cayuga minority.” A third group
fled to Canada after the war, residing on the Six Nations reserve which the British
established. See Nat. exh. 61 at 8; and Tr. at 2895.

The majority and minority Cayuga factions had diverse interests. Fish
Carrier and the Cayuga majority were “determined to dispose” of their former
homelands, whereas Steel Trap and the Cayuga minority “wanted to maintain at
least some of those homelands as territories where they would continue to live, and
he wasinterested in . . . encouraging the Cayuga Nation to return to th[os|e
homelands.” SeeTr. at 4673. It isthese divergent interests which, in part,
contributed to confusion in later years as to the intent of the Cayuga Nation as a
whole with respect to their lands.

E. 1784 Fort Stanwix Treaties

In 1783 ageneral peace accord Treaty was reached between the U.S. and
Britain, The Treaty of Paris, ending the American Revolution. See Tr. at 3166-67.
That Treaty did not address the status of the Iroquois post-war, however, seeid. at
3167; and Tr. at 4674, leaving the U.S. and individual states to each attempt to
exert their authority over Indian Nations, such as the Cayuga.

Peace efforts in the aftermath of the American Revolution included two
separate treaties both entered into at Fort Stanwix in 1784 -- New Y ork instigated
one of those treaties, and the Federal Government the other. Given the inherent
tension in the Articles of Confederation, in 1783 Congress was preparing to

exerciseits“exclusive” right to manage Indian affairs under the Indian Commerce
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Clause by entering into a peace treaty, which included land cessions with the Six
Nations. See Gov. exh. 438 at 24; see also Tr. at 3226. Even though the State and
the Federal Government were each proceeding in accordance with the Articles of
Confederation, there was an undeniable tension between those two governments.
New Y ork was motivated not only by trying to achieve peace with the Six
Nations, but also because it was in competition with other states such as
Massachusetts and Connecticut for land within its borders. See Gov. exh. 438 at
24-25; Tr. at 2873; 3225; and 3227-28; and Gov. exh. 362 at 14. Just after the
Revolutionary War there was also “atide of land speculators who formed
companies to try and acquire large tracts of land inthearea.” Tr. at 2873. Thus,
insofar as the State was concerned, its “primary object, . . . was not only to
conclude a peace but to obtain a land cession.” Gov. exh. 228 at 267 (footnote
omitted) (emphasis added). The U.S., on the other hand, while also motivated to
make peace with the Six Nations, see Gov. exh. 228 at 266, was concerned with,
among other things “extinguish[ing] Indian title, including any claims held by the
Iroquois tribes of New York[,]” and “punish[ing] the hostile tribes [of which the
Cayugawas ong][.]” Gov. exh. 211 at 55. Another concern of the U.S. was the
possibility of another Indian war “if the. .. State of New Y ork should insist upon
expelling the Six Nations from all the country they inhabited previousto the
[Revolutionary] war, within their territory[.]” Gov. exh. 438 at 46 (internal
guotation marks and citations omitted); seealso Tr. at 2879 and 2880-81. Thus,
while the State at this juncture was motivated more by adesire to acquire Indian
lands, the motivation of the U.S. was more political in nature. Given these
differing objectives, and also because of the newness of the Republic, the State

and the confederal governments each sought to independently negotiate peace with
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the Indians following the American Revolution.

Because “New York . . . was astep or two ahead of Congress, . . ., and,
concerned for itsown interests,” it was the first to enter into a Treaty with the
Indians at Fort Stanwix in 1784. See Gov. exh. 228 at 267; see also Tr. at 4890-
91. The State met with representatives of “the five core members of the Iroquois
Confederacy.” Tr. at 4959. Even though the State was interested in land cessions,
it was unable to procure any. See Gov. exh. 211 at 53; see also Gov. exh. 363 at
449 (“[N]o land had passed out of the possession of the Indians, as Clinton had
hoped.”). Nor was the State able to obtain recognition of its sovereignty. See
Gov. exh. 211 at 53. Instead, the State's Treaty simply “re-established some terms
of peace and provided for the possibility of commerce[.]” SeeTr. at 3223.

The second Fort Stanwix Treaty of 1784 was between the U.S. and the Six
Nations. See St. exh. 727. Like the State Treaty, this Treaty too was an effort to
make peace with the Six Nations following the American Revolution. See Tr. at
2871. But unlike the State Treaty, this confederal Treaty involved a cession of
“[p]robably millions of acres of land.” Tr. at 3238. More specifically, the
“principal” term of this Treaty “involved a cession of lands west of Lake Erie and
south of the Pennsylvanialine, to the U.S,, in return for which the U.S. recognized
Iroquois possession of their lands in what became New York State.” 1d. at 2871-
72; seeaso Tr. at 4888.

New York’s Governor Clinton was invited to participate in this federal
Treaty, but herefused. SeeTr. at 3172; Tr. at 5364-65; and Tr. at 2883. Despite
the fact that the State refused to formally participate in the confederal Treaty
negotiations, it had a presence there. To further its own interests, in September,

1784, Governor Clinton instructed Major Peter Schuyler and Peter Ryckman to
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remain behind after the State negotiations at Fort Stanwix to “observe the Conduct
of the Commissioners of Congressin their proposed Treaty,” and to discern the
U.S.” objectives. Clinton further instructed Schuyler and Ryckman to “ use [their]
most undivided influence to Counteract and frustrate[] any actions by the U.S.
which “may [e]ventually proved [d]etrimental to [it.] See Gov. exh. 425 at 379
(emphasis added); see also Tr. at 2884-85. In response the U.S. posted sentinels.
See Tr. at 2885; and Tr. at 4892-93. As historian Graymont so aptly wrote, thisis
one “graphic example of the. . . rivalries and jeal ousies between the states and the
Congressin the early years of the Republic.” Gov. exh. 228 at 272 (footnote
omitted); and Tr. at 4892.

The U.S. attributes bad faith, or at the very least alack of good faith, to the
State in connection with the U.S.” Fort Stanwix Treaty because purportedly New
Y ork “wanted to expel the Cayuga,” and it “attempt[ed] to ‘[c]ounteract and
[f]rustrate’ Congress' peace Treaty.” U.S. Post-Tr. Memo. at 21. In an effort to
demonstrate its good faith, the State responds by criticizing the U.S. for its method
of treaty making, asserting that the U.S. was “arrogant” in its treatment of the
Iroquois at Fort Stanwix because supposedly it “dispensed with customary
diplomatic protocols and sought to impose upon the defeated tribes (including the
Cayuga) the [U.S.]’ terms of peace.” St. Post-Tr. Memo. at 8; and St. Pre-Tr.
Memo. at 3. The court will address these arguments in reverse order.

There was an abundance of testimony, especially from Dr. von Gernet,
regarding the contrasting negotiation styles of the state and confederal
governments at Fort Stanwix. von Gernet depicts the U.S. as adopting an
“uncompromising” tone. See Tr. at 4887; seealso Tr. at 4665. In contrast, von
Gernet characterized Clinton’s style as one of “rekindl[ing] forest diplomacy[,]”
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by “alud[ing] to all of the typical Iroquois metaphors that ha[d] become part of the
standard parlance of thetime[,]” such as“nation . . . council fireor . . . brethren,
sachems, [and] warriors.” 1d. at 4663-65. Clinton also “reminded the Iroquois of
the long-standing relationship that they had with one another that preceded the
Revolution by well over a century, and he stressed the state’ s preemption right and
basically asked the Iroquois to abide by this ‘ancient rule and custom.’” 1d. at
4666; see also Gov. exh. 375 at 115. Theissue of this undisputed difference in
negotiating styles, which the State raises, does not bear directly on the issue of its
good faith. The State’s good faith cannot be determined simply by showing that it
acted at least partially in accordance with Iroquois protocols and the U.S. did not.
The State’ s method of negotiating, as a basis for finding good faith, is further
weakened by record evidence that even assuming those protocols were strictly
adhered to prior to the American Revolution (a highly doubtful supposition), after
the war, that was not the case.

Likewise, the court is unwilling to find bad faith on the part of New Y ork
simply because at the end of the Revolutionary War its interests were antithetical
to those of the U.S. And although Governor Clinton did instruct Schuyler and
Ryckman to “frustrate]]” the Congressional Treaty, that in and of itself does not
support afinding of bad faith, especially considering that in the end the State was
not successful in thwarting the U.S.’ treaty efforts. After al, the U.S. obtained a
significant land cession from the Iroquois without paying any consideration. The
actions of the State and confederal governments before and during the Fort
Stanwix treaties amounted, in this court’s opinion, to nothing more than those
governments each trying to assert their respective sovereignty muscles over the

Iroquois -- atheme which was to occur in the years follow.
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F. Livingston Lease

Evidently in an effort to circumvent the New Y ork State Constitution,*®
which required that any “purchase]] or contract[]” for the sale of Indian lands be
“made under the authority and with the consent of the [state] legislature[,]” see
Gov. exh. 491 at 185, in 1787 agroup of private individuals entered into a 999
year lease, known as the Livingston Lease, with the Six Nations. See St. exh. 35 at
120-22. TheLivingston Lease “ceded all of the [Iroquois] lands. . .west of the old
line of property in New Y ork State except those lands that the sachems and chiefs
choseto reserve.” |d. at 2888 (emphasis added); see also Tr. at 3308 and St. exh.
623. Those who entered into that L ease were land speculators operating as the
New Y ork Genesee Company of Adventurers (“Genesee Company”). Among the
prominent members of that group were aformer Commissioner of Indian Treaties,
aNew York State Senator, and numerous past, present and future State Assembly
members. See Gov. exh. 324 at 153; and St. exh. 35 at 120; see also Tr. at 2889;
and Gov. exh. 362 at 21. Indeed, Peter Ryckman, one of those instructed by
Clinton to frustrate the 1784 Congressional Treaty at Fort Stanwix, was one of the
principalsin the Genesee Company. See Tr. at 2895.

16

Dr. Whiteley expressly disagreed “that the Livingston lease was an effort to end
run around the New Y ork’s constitutional prohibition against sales of Indian lands to private
partie[,]” Tr. at 3247. The historical consensus which can be drawn from the present record is
to the contrary, however. One historian has commented that the Livingston Lease was a
“[s]cheme devised to evade the Letter of the fundamental Law [the 1777 New Y ork
Consgtitution], while it defeated its Spirit.” See St. exh. 35 at 119 n.1. Historian Graymont
concurred: “ The purpose of the 999 year |ease of the Genesee Company was to circumvent the
provision of the state constitution which forbade private purchase of Indian lands without express
license from the Legidature.” Gov. exh. 363 at 457 (footnote omitted). Dr. von Gernet
expressed the same view. SeeTr. at 4677 (“It seems clear that the New Y ork Genesee Company
of Adventurerstried to circumvent the constitutional requirement that sales not proceed with
private parties . . by making it a 999-year lease for ten centurieq.]”).
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The Livingston Lease purports to be with “the Chiefs or Sachems of the Six
Nationg[,]” but actually only four member Nations were signatories, one of which
was the Cayuga under Fish Carrier’sleadership. See St. exh. 35 at 120 and 122.
The Cayuga Lake minority, under Steel Trap’s leadership, did not agreeto this
lease. See Tr. at 2909; and Tr. at 3358. According to the State' s historian, the
Cayuga majority was motivated to agree to the terms of this Livingston Lease
because they “regarded this as part of their long-term goal to convert their former
territories into a source of revenue|.]” Tr. at 4678. Not completely inconsistent
with thisview, the U.S.” historian testified that the Cayuga were willing to enter
into this lease because they were in “desperate straits and they needed any sort of
economic support they could get.” Tr. at 2887; and Gov. exh. 362. Under the
terms of the Livingston Lease the signatory Nations were to receive “an annual
rent or . . . annuity, [which] would have been a source of income in very difficult
circumstances.” Id. Thetotal of thisannuity was $2,000, St. exh. 35 at 121 n.1;
and Tr. at 3257; and assuming that it was divided evenly among the four signatory
Nations, “at the very most, each one would [have] be[en] entitled to $500[.]" Tr.
at 466-67.

The State of New Y ork was not a party to the Livingston Lease. Moreover,
none of the Genesee Company individuals were acting on behalf of the State when
they entered into that lease. See Tr. at 3243. Despite the State’s lack of
participation in that Lease, the Cayuga majority perceived the Genesee Company
as “legitimate representatives of the [S]tate].]” See Tr. at 2889. Fish Carrier
explained to Governor Clinton*’ that the Cayuga majority “doubted . . . the

o Joseph Brant “was one of very few Iroquois individuals who received an
education and was a fluent speaker of English and fluent reader and writer of English.” Tr. at
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[p]ropriety of [proposals by the Genesee Company],” because the majority
suspected that those proposals were contrary both to the State law and to the
Cayuga's ancient customs. See St. exh. 35 at 415; and Tr. at 4915-17. The
majority’ s concerns were allayed, however, by assurances from the Genesee
Company that the Governor and other “Chiefs of State had ‘authorized’ thislease
proposal to the Cayuga.” Seeid. “[I]nduced” into believing the Genesee
Company, the Cayuga majority agreed to the Livingston Lease, not believing that
they were doing anything “wrong” or “disagreeable’ to the State. 1d. at 415-16.
The Cayugawere also “induce[d]” into entering into the Livingston L ease because
they were under the impression that unless they agreed to that L ease, the State
would cede all the Cayuga land to others with no payment in return. See St. exh.
35 at 416-17; seeaso Tr. at 5233.

After execution of the Livingston Lease, the Genesee Company sought
ratification by the Legislature, but it refused.”® See Tr. at 3248. The State quashed
the Livingston Lease for several reasons. First, the State believed that that Lease
violated the State’' s right of preemption, which gave the State the first right of
refusal or to purchase Indian lands. Seeid. at 2890-91; and 2910; and Tr. at 4913.
Further, the State believed that the Livingston Lease violated the New Y ork State
Constitution, which implicitly proscribed such private leases. |d. at 4913. Also,

the State was concerned about a secessionist movement by the Genesee Company.

2905. He corresponded with Governor Clinton on behalf of Fish Carrier and the Cayuga
majority.
18 To this point the court has referred to only one Livingston Lease. Actually there
weretwo. After New York invalidated the original Livingston Lease, the Six Nations, including
Fish Carrier and a number of other Cayuga, entered into a modified version of that original
Lease, which the legislature also refused to ratify. See St. exh. 623 at 23; and Tr. at 4678-79.
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See Tr. at 2890-9; and 2910; and Tr. at 4918. Besides quashing the Livingston
Lease on March 17, 1788, the State L egislature enacted a statute to punish
“Iinfractions’ of Article 37 of the New Y ork State Constitution which prohibited
purchase of Indian lands without the Legislature' s approval. See St. exh. 35 at
438-440n.1; and Tr. at 3249-50.

Not surprisingly, the import of the Livingston Lease is vastly different
depending upon which of the partiesisviewing it. The Cayuga assert that the
Livingston Lease was significant “because it is the first of many instances in which
the Iroquois, including the Cayuga, sought to give alease, as opposed to an
outright surrender of title, in exchange for funds to sustain their people.” Cay.
Post-Tr. Memo. at 35. Further, the Cayuga assert that the |ease “presages the
recurring refusal of the State to refuse to consider any arrangement that would
permit the Iroquoisto retain title to their lands.” 1d. Inasimilar vein, the U.S.
contends that the Livingston Lease is important to understanding the context of the
1795 and 1807 treaties because it “set the standards for State attempts to acquire
cessions of Iroquoislands.” See U.S. Pre-Tr. Memo at 3; and U.S. Post-Tr. Memo.
at 21; and Gov. exh. 362 at 22 and 23.

Instead of focusing on the motivation of the private individuals, the State
paints the Livingston Lease as an effort by the Cayuga “to skirt” New York’s
Constitution and “dispose of al of their lands through 999-year leases for less
consideration than they could later receive from New York in 1789 and 1795.” St.
Pre-Tr. Memo. at 4. Somewhat ironically, the State then goes on to assert that in
effect, by quashing this Lease, the State was protecting the Cayuga from
themselves. “Only by virtue of New York' sintervention were the private

speculators and the Cayuga foiled in their efforts to alienate all of their landsin
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New York.” Id. (emphasisadded). New Y ork’s motivation was not altogether
atruistic. Lessthan amonth after quashing the Livingston Lease, “in reaction to
what was going on in the previous monthg],]” including that L ease, the State
enacted a statute appointing commissioners to enter into treaties with the Six
Nations. Tr. at 4922; seealso Tr. at 2891.

G. 1789 Treaty at Albany

In July, 1788, New Y ork ratified the U.S. Constitution which gives

Congress the sole right to enter into treaties. Articlel, 810, 1 of the Constitution
expressly provides. “No Sate shall enter into any Treaty, Alliance, or
Confederation [.]” See Gov. exh. 363 at 458 (internal quotation marks and citation
omitted) (emphasis added). “And Article I, Section 2, Paragraph 2 specifically
grants the Treaty making power to the President of the [U.S.], by and with the
Advice and Consent of the Senate.” 1d. Ignoring this unequivocal language, the
State forged ahead on its own in 1788 and 1789, making several treaties with
various constituents of the Six Nations, including the Cayuga. Seeid. at 458-60.

In September 1788, through two separate treaties, the State obtained “major
land cessions” from the Oneida and the Onondaga. |d. at 459. Aswill seen, there
are striking similarities between those treaties and the one which the State later
entered into with the Cayuga in February 1789. Aswith the Cayuga, relatively
small Reservations were set aside for the Oneida and the Onondaga, and each
received some compensation plus an annuity. Seeid. Also aswith the Cayuga,
the State dealt with the minority factions of the Onondagaand Oneida. See Tr. at
2899,

The State and the U.S. agree that it is necessary to explore in some detail the
1789 New Y ork Treaty with the Cayuga at Albany because this Treaty “provide[s]
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the most central background of all for an understanding of the Treaty of Cayuga
Ferry in 1795, and for the purchase of remaining Cayuga landsin 1807[]” -- the
two transactions are at the heart of thislitigation.

The 1789 Treaty of Albany was relatively short, containing only five
paragraphs, and its terms were fairly straightforward. Inthefirst decretal
paragraph it succinctly stated that “[t]he Cayugas do cede and grant all their lands
to the People of the State of New Y ork forever.” St. exh. 728 at 216, {1
(emphasis added). This cession represented approximately 1600 square miles.
See Tr. at 2893. The 1789 Treaty allowed the Cayugato retain a portion of this
land, however, “for their own use and cultivation but not to be sold, leased or in
any other manner aliened or disposed of to otherg[.]” Id. at 216, §12. This portion
isroughly 64,000 acres, or about 100 square miles, located at the north end of
Cayuga Lake, and it isthe subject of thislawsuit. See Tr. at 2892-93.

In consideration for this land cession, the State agreed to pay the Cayuga
“five hundred dollarsin Silver,” payable at that time; an additional $1,625.00
payable the following year; and an annual payment of “five hundred dollarsin
silver[]” in “posterity forever[.]” See St. exh. 728 at 217, 4. The Cayuga could
elect, however, to receive all or part of the annuity payment in the form of
“clothing or provisiong],]” seeid. which, according to Whiteley indicates that the
Cayuga L ake faction was very bad off economically “and willing to treat for the
cession of their landsin order to sustain themselves.” Tr. at 2893.

As“further consideration” the State granted to the Cayuga's “adopted child
Peter Ryckman,” inter alia, a one mile square tract of land located within the area
reserved to the Cayuga. Seeid. at 217, 14; seeaso Tr. at 2895. Thisisthe same

Peter Ryckman who was one of the principals in the Livingston Lease, and who
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was instructed by Governor Clinton to “frustrate” the 1784 Congressional Treaty
at Fort Stanwix. Although Ryckman was mentioned by name in the Treaty, other
settlers who were not named therein also were permitted to remain on the
Reservation after the 1789 Treaty. John Richardson, “who had direct ties to the
Genesee Company[,]” and who was “one of the State's four Commissioners at the
Treaty of Cayuga Ferry in 1795,” and others with a connection to Richardson and
the Livingston lessees also were allowed to settle on the Reservation. See Gov.
exh. 362 at 29 and 30. Seemingly at odds with allowing settlersto remain on
Cayuga lands, in this Treaty the State pledged that it would protect the Cayuga on
the Reservation from encroachment. See St. exh. 728 at 217-18, 5; seealso Tr.
at 2899- 2900.

The 1789 Treaty negotiations took place at Denniston’s Tavern in Albany.
See Tr. at 2892; and St. exh. 35 at 272. The Treaty was between the State and the
Cayuga L ake, or minority faction, led by Steel Trap. See Tr. at 2897 and 2909;
and Tr. at 3250. Although invited, the Cayuga majority from Buffalo Creek was
not present and did not participate in those negotiations.

The documents which provide the most hel pful understanding of the 1789
Treaty negotiations and their repercussions are severa |etters between Governor
Clinton and various Five Nation Chiefs, and recorded speeches of the Cayuga
Lake faction. Obviously there is no way for the court to gain first-hand knowledge
of these ancient Treaty negotiations; nonethel ess, the court finds these documents
to be particularly compelling evidence of what transpired in terms of the 1789
Treaty.

In aJune 2, 1789, letter, the Buffalo Creek Cayuga leader, along with

others, advised Governor Clinton that they were aware of “the Purchases,” i.e. the
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1789 Treaty with the Cayuga L ake faction, and they expressed concern that the
“[1]ndividuals’ who entered into the treaty earlier that year were “without
Authority” to do so. See St. exh. 35 at 331 (emphasis added); see also Tr. at 2898.
That letter further states: “We did not expect that you, after advising us to shun
private Treaties with Individuals and avoid selling our Lands to your disobedient
[sic] Children, . .. would yourself purchase Lands from afew of our wrong headed
young Men, without the Consent or even the Knowledge of the Chiefg].]” Seeid.;
and Tr. at 2902-03. The court concurs with Dr. Whiteley’ s interpretation that these
few “wrong headed young Men” refer to the Steel Trap minority from Cayuga
Lake. See Tr. at 2903. Itislessclear from the context, however, that, the
reference to “ Chiefs’ means “the properly instituted chiefs of the Six Nationg,]”
Tr. at 2903, but the fact that that letter was signed by representatives from the
Onondaga, Cayuga, Seneca and Mohawk Nations is supportive of thisview. See
St. exh. 35 at 331-32. In any event, despite those apprehensions about the manner
in which the State negotiated the 1789 Treaty, the Chiefs go on to state that they
do not “have any Objectionsto [Governor Clinton] . . . having the Landg[,]” but
the magjority faction wants what it perceivesto beits “fair share” of the moniesto
be paid thereunder. Seeid. at 331.

In direct response to that June 2™ |etter, on July 14, 1789, Governor Clinton
first expressed concern that the 1789 Treaty “should create any Uneasinessin your
Mindg[.]” 1d. at 336. The Governor then explained that prior to the negotiation of
the 1789 Treaty, “[i]nvitations were . . . sent agreeable to ancient Usage, to the
different Nationg[.]” Id. (emphasis added). When “some of the Nations’ could not
attend at the proposed time, the meeting was postponed and “Notice [given] to our
Brethern.” 1d. The Onondaga and Oneida attended, but even after “many [d]ays’
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the Cayuga did not show up. Id. Before leaving, according to Clinton,
“[i]nvitations” were “again” sent to the Cayuga “to attend at a Council Fire which
we purposed [sic] to kindle at this Place in the Winter.” 1d. at 337. Clinton wrote,
“[t]he Cayugas accordingly came, and the same Reasons which influenced our
Treaties with the Oneidas & Onondagas, produced a similar Agreement with us
and the Cayugas for their Lands.” Id. Next, responding to the Cayuga majority’s
complaint about not receiving any of the Treaty funds, Clinton indicated that he
had advised “[d]istribution of the Money among those of their Nation who are
intitled [sic] to it, asis consistent with Justice and the Usage among the Indian
Nations.” 1d.

The Cayuga majority was not the only faction dissatisfied with the 1789
Treaty. Following directly on the heels of the majority’ s June 2™ |etter to Clinton,
on June 3, 1789 Steel Trap, the Cayuga minority spokesperson, delivered a speech
to the Governor wherein he implored Clinton to keep his pledge under the 1789
Treaty to prevent encroachment onto the Reservation by outsiders. See St. exh. 35
at 325. Inthat speech, Steel Trap aso reminded Clinton that Clinton had
“[p]romised]” the Cayuga Lake minority that he would enlarge “[their] Reserve.”
Id. at 326. Steel Trap wanted alarger Reservation in anticipation of the Buffalo
Creek faction returning to Cayuga Lake. See Tr. at 4684.

Not satisfied with Clinton’s July 14™ response, the Cayuga majority and
others sent a second letter to him dated July 30, 1789. Thisletter was signed by
Fish Carrier, along with nine other mgjority Chiefs, aswell as various other Nation
Chiefs. The Chiefs advised Clinton that they had “endeavored to explain to [him]
that [he] had not treated with the Chiefs, nor with Persons authorised by them to
dispose of [their] Country[.]” St. exh. 35 at 340. The Chiefs further expressed that
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they were “now sorry to find [Clinton] did not wish to be convinced of an Error,
which [he] took no previous Stepsto avoid.” 1d. at 340.

The Chiefs then directly challenged Clinton’s view that the 1789 Treaty
“gave great satisfaction to the Indians and would be much to their Advantage[:]”

Undoubtedly alarge Sum of Money to afew Indians,
void of Principal, would be pleasing, and their Ideas of
Advantage are but momentary and never discend to
Posterity, and they are too blind to see the Trapslaid to
disunite the Nations to which they belong. What you
mean by offering your Assistance to see the Money fairly
divided among those of their Nations who are entitled to
receive it, we do not understand, unless you think none
entitled to it but those who remain in the reserved Trap
and who are entirely in your Power. Our Ancestors made
no Distinction in a Nation; they held their Lands in
common, and we do not wish to deviate from their
Customs.

Id. (emphasisin original). Again the mgority attacked Clinton for dealing with
the minority Cayuga L ake faction:

[1]t was not the Custom of our Ancestorsto call a
Council and treat on Business of importance to their
Nations and Posterity, without the presence or
Knowledge of the Chiefs, nor wasit the Custom of yours
to require it; therefore we now see clearly what we before
had only a glimmering View of, and that your solemn
Deliberations were the dictates of Policy and your
Determination was to effect a Disunion, which would
terminate in our Ruin.

1d. at 341 (emphasis added).
Despite their bitter complaints that the State had improperly dealt with the
Cayuga Lake minority when it entered into the 1789 Treaty, the Cayuga majority
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Chiefs ended that letter in amore conciliatory tone: “It is equal to us who possess
the Country, as we have sold it according to our Customs fairly and now only wish
to have the Money paid that we may divide it amongst the People who are entitled
to receiveit; and as for the Reservation we seek no more than we made at Buffaloe
Creek.” 1d. The Chiefsdid, however, request Congressional intervention,
reasoning that “[p]erhaps self Interest throughout your State is too prevalent to
admit of impartial Decision in a Matter where they are so deeply interested.” Id. at
342. The Chiefsclosed: “We. .., see more clearly the Attempt on our Disunion,
and again request that neither your Surveyors nor Settlers proceed further till an
Accommodation takes Place.” |d. (emphasis added). The State postulates that the
Cayuga majority’s real concern was that it did not want the State to proceed with
surveying under the Treaty because it might “jeopardizef[] their own private land
dealswith the [Livingston] lessees.” Tr. at 4974.

In a subsequent speech to the Cayuga, Clinton gave the State's version of
how it came to be that the 1789 Treaty was between the State and the Cayuga
minority, instead of between the State and the Cayuga mgjority. Clinton reiterated
that two years prior he had “proposed kindling a Council fire at this Place, and [he]
invited my Brethern of the 5 Nationsto attend it in the Beginning of June.” Id. at
410 (emphasis added). In fact, Clinton “intreated” all of themto attend. Seeid.
When be became aware that Congress had also proposed a similar meeting with
the Five Nations, Clinton postponed his and “renewed my Invitation to my
Brethern of the 5 Nations to attend there.” |d. (emphasis added). When he
arrived, only the Onondaga were there; so he waited 14 days and then proceeded.
Even with those invitations, Clinton explained that “the Cayugas, the only

remaining Nation with whom we had Business to transact, did not attend.” 1d.
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(emphasis added). After waiting along time for the Cayuga s arrival and their not
showing up, Clinton sent them yet another “Letter of Invitation . . . to attend a
Council Firewhich [he] proposed to kindle at Albany in the beginning of the
Winter.” Id. In keeping with that invitation, Clinton went to Albany and after
waiting “along time,” finally a“[njumber” of Cayugaarrived. Id. Clinton
forestalled negotiations, though, because he had “some Hopes that a greater
Number of their Nation would attend[.]” 1d. Eventually Clinton began negotiating,
“finding our Embarrassments to the Westward increasing by an additional Number
of People going to settle there, and despairing that any other of our Brethern of the
Cayugas would meet ug[.]” 1d. Significantly, Clinton proceeded with negotiations
because he had been “previously assured by the Cayugas who attended, that
having taken all Circumstances into consideration they were sufficiently
authorized and would stand justified to their Nation in entering into an Agreement
with ug.]” Id. (emphasis added); see also Tr. at 4967.

By entering into a Treaty with the Cayuga L ake minority faction in
“[d]isregard[] [of] well-known Iroquois protocols,” the Cayuga contend that the
State did not act in good faith. See Cay. Post-Tr. Memo. at 35. The U.S. takes this
argument one step farther, calling New Y ork’s 1789 Treaty “duplicitous and
fraudulent.” See U.S. Post-Tr. Memo. at 22 (emphasis added). Furthermore, the
U.S. accuses the State of engaging in a “divide-and-rule effort[] to break the
Cayuga Nation[.]” Gov. exh 362 at 32. Asfurther evidence of the State’s lack of
good faith, the U.S. points to the fact that this 1789 Treaty violated the U.S.
Constitution, which the State had ratified just seven months earlier and which
expressly prohibits states from entering into treaties.

Retorting that this 1789 Treaty was negotiated in good faith by Clinton, the
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State asserts that “[a]lthough the entire Cayuga leadership had been invited to the
Treaty session, Fish Carrier and his followers did not show up.” St. Post-Tr.
Memo. at 14. Countering the U.S.” allegations that the State “pursued a deliberate
divide-and-rule strategy with the two Cayuga groups[,]” U.S. Pre-Tr. Memo. at 4,
the State claims that Clinton “was uninformed in 1789 as to the extent of disunion
within the Cayuga Nation.” St. Post-Tr. Memo. at 14 (footnote omitted).

As detailed above, prior to the 1789 Treaty negotiations, in keeping with
Iroquois protocol pre-Revolutionary War, the State invited all of the Five Nations
to attend. In fact, Clinton postponed his originally scheduled session when he
learned that Congress had proposed a similar session; and upon learning of that
conflict he sent a second invitation — again, to all Five Nations. When the Cayuga
did not attend, he sent another invitation, and when finally only afew arrived, he
forestalled negotiations, hoping that more Cayuga would arrive. Eventually, after
waiting some time, Clinton commenced negotiations with those few Cayuga
because they assured him that they were authorized to treat on behalf of the
Nation.

These assurances, combined with the fact that the faction which did come to
negotiate was the one residing on the Cayuga L ake land which was the subject of
that 1789 Treaty, and hence actually had an interest in the subject land, see Tr. at
4680, made it reasonable for Clinton to assume that he could proceed with
negotiations with this faction. Certainly once Clinton had assurances that the
Cayuga L ake faction was authorized to enter into a Treaty with the State, he did
not have an affirmative obligation to ensure the veracity of that statement. Thisis
especially so given that approximately five months earlier the State had entered
into separate treaties with the Onondaga and the Oneida. The willingness of those
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Nations to enter into separate treaties, apart from the Five Nations as awhole,
supports an inference on Clinton’s part that it was permissible to negotiate a Treaty
with the Cayuga L ake faction.

In addition, even assuming that the “theoretical ideal” of 50 Chiefs agreeing
to a Treaty was the practice prior to the American Revolution, given that the unity
of the Iroquois confederacy was fractured by that War because various constituent
Nations pledged their allegiances to Britain or the U.S., see Gov. exh. 363 at 438,
it was reasonable for Clinton to believe the Cayuga minority’s assertion that it was
authorized to enter into a Treaty with the State on behalf of the Nation as awhole.

Moreover, as the foregoing discussion demonstrates, despite the U.S.’
protestations to the contrary, certainly Clinton did not “intentionally” deal with the
“unauthorized minority” Cayuga Lake faction. See U.S. Post-Tr. Memo. at 22. He
dealt with the Cayuga minority based upon their representations to him that they
had the authority to treat with the State. Nor did Clinton, asthe U.S. aleges,
“knowing[ly] violat[€] Iroquois protocolg[.]” Seeid. (emphasis added). Infact, it
appears that he attempted to conform to those protocols by initially inviting all
Five Nations, and when they had a conflict, he rescheduled and sent a second
invitation, again, to all Five Nations.

Furthermore, although the U.S. asserts otherwise, the record is devoid of any
proof of fraud on the part of the State in connection with this 1789 Treaty. The
U.S.” argument that the State acted in bad faith because supposedly it pursued a
divide and conquer strategy is equally weak. In the court’s opinion, thisis nothing
more than speculation with the advantage of hindsight. Thereislittleif any

concrete evidence in the record to support this theory. Moreover, the following
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year this Treaty was ratified by both factions of the Cayuga Nation. This
subsequent ratification seriously underminesthe U.S.” divide and conquer theory,
as does the fact that Clinton attempted to secure attendance of both Cayuga
factions, even waiting a number of days for moreto arrive. The court also
observes that regardless of the scope of Clinton’s knowledge regarding the extent
of the Cayuga's disunion, the State should not be held accountable for this internal
dissension among the Cayuga Nation.

On the other hand, the Cayuga' s contention that New Y ork did not act in
good faith in connection with the 1789 Treaty is supported by the State’'s disregard
for the U.S. Constitution. Surely the State did not act innocently when it
proceeded to negotiate a Treaty with the Cayuga after it had ratified the U.S.
Constitution which prohibited such conduct.

The following year, in 1790, both the Cayuga majority and the Cayuga
minority still were discontent with the 1789 Treaty, but for different reasons. The
Cayuga majority continued to be displeased because it had not been part of the
negotiations, and it did not like the Treaty’ s terms. Aware of the Cayuga
majority’s complaints, in April 1790, Governor Clinton wrote a letter directly to
“the Sachems, Chiefs and Warriors of the . . . Cayugas who were not present at the
Treat[y] held with that Nation[] . . . at Albany in the Year 1789[,] inviting them to
a Council Fire at Fort Stanwix where he would explain what transpired at Albany
in 1789. See St. exh. 35 at 369 (emphasis added) and 370.

In the meantime, the Cayuga minority continued to express concern about
settlers encroaching on the Reserve in contravention of the 1789 Treaty. See St.
exh. 35 at 373. Steel Trap requested the State' s assistance in removing the settlers

and in preventing such encroachment in the future. Seeid. The Governor
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“assured [the Cayuga] that effectual Measures [w]ould be taken to remove the
Intruders. . . and to prevent . . . like Abusesin [the] future.” 1d. at 374.

When Fish Carrier and the Cayuga majority arrived at the Council Firein
June, 1790, he and Clinton engaged in a series of speeches and negotiations which
culminated in the mgjority ratifying the 1789 Treaty. See St. exh. 35 at 403-29.
Portions of those speeches are particularly noteworthy. In response to Fish
Carrier’s complaint that their “ancient Customs” were not “strictly regarded”
because the Onondaga transacted business with the State before the Cayuga
arrived, the Governor apologetically stated:

| do not pretend to be perfectly acquainted with al
your ancient Customs. It isbut a short time since | was
first called upon to transact Business with my Brethern of
the 5 Nations. This much however | can say ; that | have
never intentionally, on my part, deviated from your
ancient Usages. . . . Perhaps the peculiar Situation of our
Brethren might have induced them to dispense, in some
Degree, with the Observance of their former Customs,
but thisis not to be imputed to me, for it always has been
my Desire strictly to adhere to them.

Id. at 404 (emphasis added). Seemingly appeased, Fish Carrier replied: “The
Reasons you have assigned for any Departure which may have been made from
ancient Usages, are satisfactory to us, and remove from our Breasts some
Difficulties which had lodged there.” 1d.

Thereafter negotiations proceeded, with Fish Carrier and the Cayuga
majority seeking $4,000.00 for the entire tract of land, including the reserved
lands, which had been ceded ayear prior inthe 1789 Treaty. See Tr. at 2932; Tr.
at 4693; and St. exh. 35 at 420. That proposal was motivated in large part by the

fact that at that point the majority did not view any of the land as theirs because of
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the encroachment of white settlers, including Sullivan-Clinton Campaign veterans.
See Tr. at 3323-25. Of further concern to the Cayuga majority was the fact that
those white settlers would bring with them “overpower[ing] . . . strong waterg[,] or
alcohol. Seeid. at 3320. Basically, the Cayuga majority “had no interest in the
Reservation, and . . . they requested that alarge part of it be given to one of the
private lessees, and Fish Carrier[.]” Tr. at 4694; see also St. exh. 35 at 420.

To Clinton this position seemed contrary to the intentions of the Cayuga
minority expressed to him one year earlier. Clinton then admonished the Cayuga
majority for its “unlawful Sales,” the Livingston Leases by which the mgjority
“had parted with the Places of your Nativity & even with the Bones of your
Ancestors, reserving afew Acres only of your country for the convenience of
Fishing.” See St. exh. 35 at 422. Clinton continued: “We have no Right, nor are
we disposed to interfere, if some of you choose to reside in one Place and othersin
another ; but while any of you wish to continue at your ancient Place of Residence,
we cannot consistent with Justice dispose of any of the Lands comprized in the
Reservation.” 1d.

Following several days of negotiations at the Council Fire, on June 22,
1790, the Buffalo Creek majority retified the 1789 Treaty which Steel Trap and the
Cayuga Lake minority had entered into with the State. See Tr. at 5372; and St.
exh. 35 at 428-29. That ratification did not change any of the terms of the 1789
Treaty, including the provision which provided that the Reservation was not to be
alienated in any way; the ratification did however provide for an additional
“benevolence” of $1,000.00. Seeid.; Tr. at 4696; and St. exh. 35 at 429. Given
that the State now had both the Cayuga majority and minority agreeing to the 1789
Treaty, seemingly thisratification “significantly strengthened th[at] treaty,”
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because the 1789 Treaty “intended to protect the minority faction is then fully
sanctioned by the Cayuga Nation[.]” See Tr. at 4695-96.

H. Nonintercourse Act

Exactly one month after ratification of the 1789 treaty, on July 22, 1790,

Congress adopted the first in a series of acts “to Regulate Trade and Intercourse
with the Indian Tribes.” See Gov. exh. 363 at 460. The first such statute
specifically provided, among other things:

That no sale of lands made by any Indians,
or any nation or tribe of Indians within the
[U.S], shall be valid to any person or
persons or to any state, whether having the
right of pre-emption to such lands or not,
unless the same shall be made and duly
executed at some public treaty held under
the authority of the [U.S]].

Id. (quoting U.S. Stat., I, 137-38). In a“reply of the President of the [U.S/]

[ George Washington] to the speech of . . . , Chiefs and Councillors of the Seneca
nation of Indiang[,]” he explained the history and purpose of thisfirst
Nonintercourse Act:

| am not uninformed, that the Six Nations have been
led into some difficulties, with respect to the sale of their
lands, since the peace. But | must inform you that these
evils arose before the present Government of the [U.S.]
was established, when the separate States, and
individuals under their authority, undertook to treat with
the Indian tribes respecting the sale of their lands. But
the case is now entirely altered; the General Government,
only, has the power to treat with the Indian nations, and
any treaty formed, and held without its authority, will not
be binding.
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Here, then, isthe security for the remainder of your
lands. No State, nor person, can purchase your lands,
unless at some public treaty, held under the authority of
the [U.S]. The General Government will never consent
to your being defrauded, but it will protect you in all
your just rights.

Hear well, and let it be heard by every person in your
nation, that the President of the [U.S.] declares, that the
General Government considers itself bound to protect
you in all the lands secured to you by the treaty of Fort
Stanwix, the 22d of October, 1784, excepting such parts
as you may since have fairly sold, to persons properly
authorized to purchase of you.

Nat. exh. 44 and St. exh. 741 at 142; see also Tr. at 3929-30.
|. Richardson Lease
Despite the 1790 ratification of the 1789 Treaty, including the

provision for the payment of an annuity to the Cayuga, by 1791, the Cayuga
majority had not received any such payments, thus contributing to their poor
financial situation. See Tr. at 2938; see also Gov. exh. 362 at 39; and 39 n. 13.
Approximately thirteen months after ratifying the 1789 Treaty, which expressly
stated that “[t]he Cayugas shall of the ceded lands hold to themselves and to their
posterity forever, for their own use and cultivation but not to be sold, leased or in
any other manner aliened or disposed of to others,” St. exh. 728 at 216 (emphasis
added), the Buffalo Creek majority sought to lease the land reserved under the
1789 Treaty (64,000 acres), “less 1 mile square, which was to be reserved for the
Cayuga Lakefaction.” Tr. at 4697. The majority sought to lease that land to John
Richardson for 20 years, and in return they were to receive a $500.00 annuity
payment in cash and cattle. Seeid.; Tr. at 5203; and Gov. exh. 404 at 4.
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Richardson, although not one of the named Livingston |essees, was one of a
number of settlers who lived on the Cayuga Reservation “as aresult of an
agreement with th[os]e.. . . lessees.” (7/17/00) at 2924 and 2941.

Fish Carrier and Richardson approached U.S. Commissioner Pickering
about this lease proposal in July, 1791, while Pickering was reaffirming a peace
treaty with the Six Nations on behalf of the U.S. See Tr. at 2938-39. Originaly
Pickering “had determined to give no countenance to alease of the Cayuga
reservation,” because, as he told Richardson, it could potentially violate the State’s
preemption right. See Gov. exh. 203 at 170; and Tr. at 2943. Undaunted, afew
days later “the Cayuga chiefs and Richardson” again approached Pickering
regarding thislease. Seeid. Thistime Richardson informed Pickering that asa
result of the Livingston Lease, the State had passed a law which allowed for
leases, so long as they did not exceed a 21 year term. Seeid.,Gov. exh. 203.
Pickering asked for and received a copy of this State statute but it did not contain
such alease provision. Seeid.; and Tr. at 2944.

Nonetheless, Pickering was further informed “that at the treaty last year
[1790], at Fort Stanwix, Governor Clinton expressly assured [] “the Cayugas that,
if they pleased, they might lease their lands.” 1d. (emphasis added), see also Tr. at
2943. Moreover, Pickering was also advised that a 15 year lease with the Cayuga
had been allowed without State L egislative sanction because the term was less
than 21 years. Seeid. Even though, in Pickering’swords, “[a]ll thisinformation
was repeated to [him] in such a manner asto afford a strong presumption of its
truth[,]” he consulted with a New Y ork State county court judge who “generally
confirmed” thisinformation. Id.

Once again the Cayuga majority and the Cayuga minority had different
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objectives. After the Buffalo Creek majority agreed to the Richardson lease, the
minority led by Steel Trap “sought to have [it] declared void[.]” Gov. exh. 362 at
40 (citation omitted); seealso Tr. at 2945. Prior to that, perhaps anticipating the
minority’s disapproval of the Richardson Lease, “[c]oncerned that the lease would
be voided, Fish Carrier [on behalf of the Cayuga majority,] asked Richardson to
writeto . . . Pickering and Clinton to protect it[.]” Id. (citation omitted).
Thereafter, Pickering ratified the lease on behalf of the U.S. Id.

Less than a month after ratification of the Richardson Lease, in aletter to
Governor Clinton, then Secretary of War Knox explained that Commissioner
Pickering had “incautiously, at the earnest request of the Cayugas present, . .
ratif[ied] . . .certain lease of lands, belonging to the Cayuga Nation of Indians, to
John Richardson[.]” See Nat. exh. 9 at 1. In that letter, Secretary Knox
unequivocally stated that New Y ork’s preemption right to the “Cayugalandg],]”
was “unguestioned, and . . . that. . . said right embraces all possible alienations of
said lands by the Indians, with the concurrence of the United States, according to
the constitution and laws.” 1d. (emphasis added). Consequently, as “command|ed]
[by] the President of the United States,” Knox “explicit[ly] disavow|[ed]”
Pickering’ s ratification of the Richardson Lease. Seeid. at 1-2. Knox also advised
the Governor that Pickering's acts were “unauthorized by his instructions, and will
be considered as entirely null and void by the [U.S.].” 1d. at 2 (emphasis added).
In conclusion, Knox added that if the State thought that it might “derive any
benefit” from execution of the Richardson Lease, “the [U.S.] [w]ould do every
thing [sic] which may be proper, upon the occasion.” |Id.

Evidently the State did not believe that it would “derive any benefit” from

the Richardson L ease because, as with the Livingston Lease, it quashed the former.
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Dr. Whiteley offered three explanations for Clinton’s motivation in quashing the
Richardson Lease. First, Whiteley opined that Clinton thought that that L ease
violated the State’' s preemption right. See Tr. at 2944-45. “[T]he principal reason”
for quashing the Richardson lease, however, was that Clinton disfavored it because
it was signed by Pickering, afederal agent; whereas there were other |eases extant
which had “not received federal approval[,] [but] which the state hald] been
willing to either ignore or go along with.” 1d. at 2945. Then, based upon a
September 20, 1791, letter from a State County Court Judge to Pickering, Whiteley
surmises that Governor Clinton disapproved of the Richardson L ease because
Clinton is “seeking to in some way speculate in the lands of the Cayuga
Reservation and [he] doesn’t want to have alease of this nature to be approved by
the federal agent.” 1d. at 2949.

In an effort to expel Richardson from the Cayuga Reserve, in October, 1791,
Governor Clinton issued orders to the Sheriff of Herkimer County, who
“proceeded with a posse of 84 men and burned out 19 families of [white] settlers,
but apparently left other houses standing.” Tr. at 2950. Richardson was arrested,
but even in the face of that adversity he remained on the Cayuga Reservation. See
id.

The Cayuga and the State have differing views as to the significance of the
Richardson Lease. Aswith the Livingston Lease, the Cayuga contend that the
Richardson Lease is further evidence of their “intent to lease, as opposed to sell
their landg[.]” Cay. Post-Tr. Memo. at 42 (emphasis added). Further, according to
the Cayuga, this Richardson lease evinces the State’ s “insistence on dispossessing
the Cayugas and ridding the State of their presence.” Seeid. The State istaking

the opposite view: the Richardson Lease is yet another example of the Cayuga's
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intent to dispose of their Reservation lands. See St. Ph.ll Memo. at 7. Rather than
entering into thisfray, the U.S. maintains that the State’ s quashing of the
Richardson Lease isindicative of the State' s bad faith because supposedly by
guashing the L ease the State is demonstrating its own interest in speculating on
the Cayuga Reservation lands. See Gov. exh. 362.

Inferring bad faith on the part of the State based on its conduct solely with
respect to the Richardson Lease would require improper speculation by the court.
The U.S.’ assertion that the State was motivated by its own land speculation
desiresis not borne out by the record. Moreover, given the State’ s undisputed
preemption right, combined with Knox’ s letter to Governor Clinton apologizing
for the U.S.” improper ratification of the Richardson Lease, and the State’s earlier
effortsto insure a Reservation for the Cayuga L ake faction, at this point the court
cannot find bad faith on the part of the State with respect to this particular lease.

J. 1793 State Statute

On March 11, 1793, the State passed “AN ACT relative to the
lands appropriated by this State to the use of the Oneida Onondaga and Cayuga
Indians.” See Gov. exh. 498 at 880 (footnote omitted). By the terms of that

statute, Israel Chapin, John Cantine and Simeon De Witt were appointed agents of
the State for the purpose of:

coven[ing] the Indians of the Oneida,
Onondaga and Cayuga nations, severally,
and at their usual place of residence, and
being so convened to propose to the said
nations severaly, that they should quit claim
to the people of the Sate, so much of the
rights reserved to themin the lands
appropriated to their use by this State, as
they may think proper to dispose of, and that
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for every square mile of the lands, to which

the rights so by them to be quit claimed, the

people of the Sate shall pay the said

Indians an annuity not exceeding the sum of

five dollarsin perpetuity, the first payment

whereof shall be made on the execution of

such quit claim by the said Indians.
Id. at 880-81 (emphasis added). Chapin was named as one of the State's
Commissioners because evidently he had given Governor Clinton a request from
the Cayugato dispose of their land. See Tr. at 5037; see also St. exh. 19 at 862;
and Gov. exh. 202 at 862."

Perhaps not coincidentally given the ongoing battle between the federal and
state governments regarding control of Indian affairs, this State statute was passed
only ten days after Congress had passed a second Nonintercourse Act
“strengthen[ing] the requirement that Congress negotiate treaties for land cessions
with Indians.” See Tr. at 2954. Despite this second, stronger Nonintercourse Act,
and despite the fact that the first such Act was authorized in July, 1790, more than
two and a half years before the passage of the 1793 State statute, that statute does
not give even passing mention to any federal participation in these proposed land
cessions -- arequirement of both the original Nonintercourse Act, and the second,
more stringent version. As Graymont remarked, “It is clear from the terms of this
[1793] act that New Y ork State intended to maintain complete control over Indian

affairs and transfers of Indian real property within its borders, without recourse to

19 State exhibit 19 and Government exhibit 202 are both entitled “ American and
British Claims Arbitration Cayuga Indiang[], Appendix to the Answer of the U.S.[,] Vol. I,
Parts1ll, IV and and V.” The court received those two exhibits subject to alater determination of
their relevancy. Obviously the court has deemed them relevant to the issues discussed above.
Hereinafter citeswill only be to State's exhibit 19, however.
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the federal government.” Gov. exh. 363 (Graymont 1976) at 461 (emphasis
added). Concurring, the State’ s historian testified that the 1793 State statute was
“probably intended” to protect New Y ork’sinterests. See Tr. at 5033.

Pursuant to this statute, in the fall of 1793 Governor Clinton invited
representatives of all Six Nations to meet with the Commissionersin Albany. See
Tr. at 5035; and 5042. The Cayuga majority at Buffalo Creek responded that they
could not meet until the following year. However, in January, 1794, the Cayuga
Lake minority, but not the Buffalo Creek majority, journeyed to Albany intent on
negotiating with the State regarding a proposed land sale. See Tr. at 2960-61; and
Tr. at 5034. Dr. von Gernet, the State’ s historian, testified that originally the
Cayuga L ake faction had “wanted a large reserve because they thought the Cayuga
Nation would come back to settle there[.]” Tr. at 5034. By January 1794,
however, von Gernet opined that the Cayuga L ake faction realized that the entire
Cayuga Nation would not be reunited there. Realizing then that they had more
land than they needed, the Cayuga L ake faction “decided to dispose of the entire
western half of the reservation.” 1d. That faction wanted to retain the eastern half
of the Reservation though because it was still residing thereon. See Tr. at 2960.
Despite the seeming interest of both Cayuga factionsin disposing of at least part of
their Reservation lands, no land cession ever came to fruition between the Cayuga
and the State under the 1793 statute. See Tr. at 3446. The State did, however,
obtain “two large tracts of land” from the Onondaga under that statute. See Gov.
exh. 363 at 461-62; see also Tr. at 5033-34.

Once again the Cayuga' s bad faith argument revolves around the State’'s
intent -- thistime with respect to the enactment of the 1793 statute. That
legislation, according to the Cayuga, is further evidence of the State' s repeated
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attempts to improperly purchase Cayuga lands, especially given the State’s pledge
in the 1789 Treaty that the lands reserved to the Cayugatherein “shall” be held by
them[] and to their posterity forever, for their own use and cultivation but not to be
sold, leased or in any other manner aliened or disposed of to otherg].]” See Gov.
exh. 728 at 261, 1 2 (emphasis added). Given that pledge, the Cayuga argue that
Governor Clinton acted “disingenuously,” see Cay. Post-Tr. Memo. at 42; and U.S.
Post-Tr. Memo. at 24, when purportedly he advised the Cayuga Lake faction that
selling part of the Reservation in accordance with the 1793 statute would
strengthen the 1789 Treaty terms. See Tr. at 2962.

The State, on the other hand, contends that the 1793 statute was motivated
by the Cayuga s desire to sell their land. Thus, rather than indicating “an intent[]
to purchase” on the part of the State, this statute was an “enabling act[,]”, which
von Gernet defined as a“mechanism” or “legal framework” whereby the Indian
Nations named therein could alienate their lands to the State if they decided to do
so. Seeid. at 5030; 5031; and 5041. von Gernet further described the 1793 statute
as “reactionary” in that it was enacted in response to the Livingston and
Richardson Leases. 1d. at 5023. Additionally, from von Gernet’s perspective, the
State preferred to purchase land in the manner set forth in the 1793 statute, as
opposed to theillegal private lease arrangements, to avoid “chaotic land tenure|.]”
Seeid. at 5031. In short, the State maintains that this 1793 statute did nothing
more than give certain Indian Nations, such as the Cayuga, the prerogative to
transfer all or part of their lands to the State.

The record is ambiguous as to the precise reason for the State' s enactment
of the 1793 statute. A series of 1794 speeches between Governor Clinton and the

Cayuga recounts some of the history of the transactions between the State and the
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Cayuga since the end of the American Revolution. See generally St. exh. 19 at
860-66. Insofar asthe 1793 statute is concerned, those speeches indicate that after

learning that the Richardson Lease had been voided the State was “soon . . .
informed” of the Cayuga’s dissatisfaction “because [they] wished to sell or lease
[their] lands.” Seeid. at 862; and Tr. at 5039 and 5040. As Clinton explained to
the Cayuga, in 1793 General Chapin “mentioned” to the Governor the Cayuga's
interest in selling or leasing their lands. Seeid. Clinton then communicated that
interest to the State legislature “[u]pon which the[] [Legislature] appointed three
Commissioners, one of whom was Genl. Chapin, to confer with [the Cayuga] on
this subject in order that [the Cayuga s| minds might be made easy.” 1d.; and Tr.
at 5039-40. From these remarksit can beinferred, as Dr. von Gernet testified, that
the State enacted the 1793 statute as a “direct consequence” of the Cayuga's
previously expressed desire to sell their land to the State. Seeid. at 5038.

The record contains minimal proof to the contrary in the form of a speech by
Clear Sky, an Onondaga who was traveling with the Cayuga contingent to Albany
in March, 1794. See Tr. at 5053. In a speech to General Israel Chapin, Sr., the
federal Indian agent for the Iroquois, see von Gernet Report at 40 (footnote
omitted), Clear Sky declared that “we never have been to the Govenor [sic] and
offered our lands to him[] and hope he will not endeavor to presuade [sic] usto
sell our Lands at Albany.” Gov. exh. 280 at 33-34; St. exh. 59 at 33-34. Of
course, it may well be that the Cayuga and Onondaga themselves had not met with
the Governor regarding the sale of their lands, but as set forth above their intent
was communicated to the Governor via Chapin. Regardless of whether or not the
Cayuga actually met with the Governor in an effort to sell their land to the State
prior to the enactment of the 1793 statute, the record establishes that the State had
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the impression that the Cayuga were interested in disposing of their lands. Thus,
the State’ s impression, whether unfounded or not, while perhaps not the sole
reason for the enactment of the 1793 statute, was at least partial motivation for its
enactment.

Moreover, regardless of the motivation for enacting the 1793 statute, the
fact remains that that statute clearly gave the Cayuga the prerogative, among
others, to dispose of whatever amount of appropriated lands they “think proper[.]”
See Gov. exh. 498 at 881. That statute did not put the Cayuga under any
obligation to dispose of all or, for that matter, any of their land. Nor, despite the
U.S.” assertion to the contrary, were the Commissioners named therein directed “to
purchase the Cayuga Reservation[.]” See U.S. Post-Tr. Memo. at 24 (citation
omitted) (emphasis added). Rather, the plain language of the statute indicates that
the three appointed Commissioners were to “propose” not just to the Cayuga, but
also to the Oneida and the Onondaga, that those Nations “should quit claim to the
people of the State, so much of the rights reserved to them in the lands
appropriated to their use by this State, as they may think proper to dispose off.]”
See Gov. exh. 498 at 881 (emphasis added). This broad language significantly
weakens the U.S.” argument that the 1793 State statute proposed that the State
purchase outright the Cayuga Reservation. See U.S. Post-Tr. Memo. at 24.
Furthermore, because this statute gives much discretion, not just to the Cayuga but
also to the Oneida and Onondaga, in terms of disposing of their property, taken
aloneit hardly establishes that the State was impermissibly trying to purchase the
Cayuga Reservation in 1793.

1. Aftermath of the 1793 Statute

Following passage of the 1793 State statute, during February and March
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1794 in particular, the two Cayuga factions had several meetings with Governor
Clinton regarding the possibility of transferring certain of their lands, but they

were never able to cometo any resolution. The record contains afair number of
speeches by the Governor and different Cayuga members during that time frame.

See generally St. exh. 19. It isnot necessary to set forth each of those speechesin

great detail. The following excerpts are sufficient to show the general tenor of
those meetings and to provide a backdrop for the Federal Government’s Treaty
with the Cayuga, and the other Nations of the Iroquois confederacy in late 1794.

In early 1794, the Cayuga L ake faction proposed to Clinton selling the
western part of the Reservation to the State. See Tr. at 5034; see also St. exh. 19 at
848. Clinton reminded them, however, that he had previously “informed [them]
that [their] agreement [with the State] was firm and binding [and] that the dish [i.e.
the land] reserved for [them] was [their] own.” St. exh. 19 at 849. Further, the
Governor noted that “the agreement was so firm and strong that no one man
however great his power could break or alter it —that the VVoice of your Nation and
the Great Council of our white People [i.e. the State L egislature] could only do
it[.]” Id.; see also Tr. at 4704; and St. exh. 623 at 37. Despite his misgivings about
the Cayuga Lake faction’s request, Clinton assured them that he would
communicate the same to the State L egislature, see St. exh. 19 at 849-50; and St.
exh. 623 at 38, but that it needed time to deliberate because of the potentially harsh
consequences of that request. Seeid. at 849-52; and St. exh. 623 at 39.

In March 1794, some Onondaga and some Buffalo Creek Cayuga traveled to
Albany to meet with Governor Clinton regarding their land. See St. exh 623 at 40.
Along the way they stopped at Canandaiguato consult with General Chapin, Sr.
See Gov. exh. 59 at 32. In a speech by Clear Sky, he boldly informed Chapin that
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the Cayuga and the Onondaga considered Clinton to be “one who wishes to
defraud us of our Lands.” Gov. exh. 280 at 33. Clear Sky went on: “As we mean
this meeting to be the last respecting the lands — Former purchases made by the
Govenor [sic] has much disturbed our minds, as he hastraded with (Boys& )
in future we mean to have the Govenor [sic] cum [sic] forward into our Country
and make hisBargain Bargains at Buffaloe [sic] Creek. The Reason why we go
to Albany is not because we expect to obtain presents& . Former bargains
have made much difficulty, and has broke the Nations apart, we wish therefore that
the Govenor [sic] will cum [sic] forward and make such Bargains as will give
content to thewhole[.]”® 1d. Clear Sky was an Onondaga, but at this point, heis
speaking on behalf of the Cayuga as well.

Clinton responded that he had been attempting to “reconcile” the two
Cayuga factions “and do equal Justice to both partieq].]” St. exh. 19 at 864.
Moreover, the Governor explained that the State “never desired to buy [the
Cayuga' s] reserved Landg[.]” 1d. at 865 (emphasis added). The Governor further
explained the State's view that it had a “duty to Protect [the Cayuga] in the
enjoyment of the[ir] [lands] according to the covenant between [the State and the
Cayuga]” 1d. Clinton proclaimed that the State had “always been ready” to
protect the Cayugain that way, but through the Cayuga' s “friend” General Chapin,
he had become aware that the Cayuga were “discontent[] [and] . . . wanted to sell
or Lease [their] Landg[.]” Id. According to Clinton, Chapin had repeatedly
informed him that the Cayuga and Onondaga wanted to know the Governor’s
“[1]ntentions” regarding their lands. St. exh. 19 at 867. In fact, by September 27,

2 The omissions in this quote result from an inability to accurately trandlate the

original handwritten version of this document.
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1794, Chapin, on behalf of the Cayuga and Onondaga, had written to the Governor
no less than three times because those nations “appear[ed] anxious respecting their
Landg[.]” Id. at 866-67. Thus, despite the fact that there was a mechanism in place
-- the 1793 statute -- which would have allowed the Cayuga, if they so desired, to
dispose of al or part of their land to the State of New Y ork, and despite the fact
that the Cayuga appeared interested in doing so, during the years 1793 and 1794
no land transfers took place between the Cayuga and the State.

K. 1794 Federal Treaty of Canandaigua

What the State government was unable to accomplish in the early part of
1794, the Federal Government was. On November 11, 1794, at Canandaigua, the
U.S. entered into a“peace Treaty” with the Six Nations. See Tr. at 2968-69; see
also Gov. exh. 203 at 349, Art. 2. Colonel Timothy Pickering, the Secretary of
War, see Gov. exh. 363 at 462, wasthe U.S." “sole agent” for negotiating that
Treaty. See Gov. exh. 203 at 349. Inthat 1794 Treaty “the [U.S.] agreed to ratify
the [State’ s] Treaty of Albany of 1789 recognizing the existence of the Cayuga
Reservation [i.e. the 64,000 acres]”, aswell asto ratify the State’'s 1790 Treaty

with the Cayuga, thereby maintaining the status quo with respect to those prior
two Treaties. See Tr. at 2968; and 3456-57. Maintenance of the status quo is also
evident in the next provision of Article two of the 1794 Treaty wherein the U.S.
explicitly declaresthat it will “never claim [the lands], nor disturb the[] [lands], or
either of the Six Nations, nor their Indian friends, residing thereon, and united with
them, in the free use and enjoyment thereof[.]” Gov. exh. 203 at 349, Art. 2.

In consideration “of the peace and friendship . . . established” under this
1794 Treaty, the U.S. delivered to the Six Nations goods valuing $10,000.00.
Gov. exh. 203 at 349, Art. 6. The U.S. further agreed to the payment of an annuity

108



totaling $4,500.00. Seeid. “[F]ifty-nine sachems and war chiefs of the Six
Nationg[]” signed the 1794 Treaty, id., including Sachems or Chiefs from each of
the two Cayuga factions. See Tr. at 5374, and Gov. exh. 218 at 703.
Approximately two months later, in January 1795, the U.S. Senate ratified the
1794 Treaty of Canandaigua. See Gov. exh. 218 at 706.

Obviously the 1794 Treaty was preceded by negotiations between the U.S.
and the Six Nations. For their part, during these negotiations the Cayuga once
again stated awillingness to dispose of their land. In particular, several days prior
to the signing of the 1794 Federal Treaty, in a speech to Colonel Pickering (who
was negotiating on the U.S.” behalf), Fish Carrier, the Cayuga majority
spokesperson, expounded upon the Cayuga’ s intent:

The reason why we say there is something heavy on
our mindsisthe situation of our Land. We have alittle
piece, and we would wish to do with it as we ourselves
please: It is but alittle piece, and we reap no benefit from
it, not even to the value of apenny. We want to dispose
of it, so that our women and children may reap some
benefit fromiit.

We now desire the privilege of disposing of that land
as we seefit: and we desire that privilege to be granted to
us by the State of New Y ork.

The Y ork people not coming forward to bargain for
our land according to our request altho’ they have got all
our country for asmall trifle; and we having but a little
piece left would wish to dispose of it as we see fit.

Now | have laid our mind before you, we desire by all

means that our request may be complied with by the
Y ork people.
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| mentioned having your [Pickering’s] assistance and

General Washinton’s[sic]: and we now want you to sign

this paper, to show that it was here agreed on, and that

we may then send it to the Y ork People.
St. exh. 72 (emphasis added). Fish Carrier continued, noting that even given
several Cayugainquiriesto Chapin, a*“great majority of [the Cayuga] nation” had
not received any of the $500 annuity as the State had promised in 1789. Seeid.
Therefore, Fish Carrier requested, as he had before, that the State yearly pay the
$500.00 to Chapin, afederal official, and he in turn “would see it was divided
right[]” among all members of the Cayuga Nation. Id.

On November 16, 1974, just five days after signing the 1794 Treaty of
Canandaigua, the Cayuga Chiefs, along with the Onondaga Chiefs, “finally agreed
on the following expression of their mindsto Col[onel] Pickering.” St. exh. 73 at
104. Inyet another speech to Pickering, the Cayuga and the Onondaga again
clearly expressed a “desire to dispose of [their] land[,]” but thistime they
specified the “for an annual rent, to be paid to [them] and [their] posterity
forever.” St. exh. 73 at 104 (emphasis added); see also Tr. at 3464. The Chiefs
offered the following justification for this request:

For we have nothing to leave to our children but what
our little pieces of land will produce; and all they will
produce will be but atrifle when divided among so many
families: but it will at least relieve the poor, if we can
obtain the just value of our land. . . . When we desireto
dispose of our lands in this manner, we do not mean to
take the seats away from any families of our nations who
now live upon our reservations:. So much as shall be
proper, we still desire to have reserved for their use.
These reserves we will agree on among ourselvesif the
liberty we request is granted.
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Id. at 104-05; seealso Tr. at 3464. Then, just afew days prior to the execution of
the 1794 Treaty, Fish Carrier repeated his earlier request that the State, asit had
promised, pay the $500 annuity to “General Chapin who [wals appointed by
General Washington to take care of [the Cayuga]” because he “would make a just
distribution[.]” 1d. at 104.

Finally, Fish Carrier implored Pickering to have General Washington ask

the
State to comply with these requests. 1d. The next day, November 17, 1794, the
“principal Chiefs. . . begged” Colonel Pickering, “importunately,” not to forget
their requests respecting their lands.” 1d. at 105. In light of the foregoing, on
cross-examination the U.S.” historian, Dr. Whiteley, was forced to agree that “even
at the Treaty of Canandaigua which recognized federal recognition of the [1789]
reservation . . ., Fish Carrier and his group were earnestly requesting Pickering to
arrange for the sale or lease of that tract[]” to the State. See Tr. at 3466.

Insofar as the Cayuga are concerned, the State' s actions in the years
between 1793 and 1794 as recounted above are indicative of its continued efforts
to purchase the Cayuga Reservation when purportedly all the Cayuga wanted to do
was to lease their land, not to sell it outright. See Cay. Post-Tr. Memo. at 43.
(citation omitted). The State takes the opposite view of these events, asserting that
because in 1794 the Cayuga petitioned the State to sell the western portion of their
Reservation and even after the federal treaty, Fish Carrier sought Pickering's
assistance regarding the possibility of the Cayuga selling their land to the State,
the Cayuga were “willing sellers who were not induced by New Y ork to enter into
aTreaty for the sale of their lands.” St. Pre-Tr. Memo. at 8 (emphasis added).
“Rather, they actively sought to treat with responsible New Y ork officials to sell
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their reservation, even as they were signing the 1794 Treaty of Canandaigua with
the[U.S].” 1d.

In support of their argument that the Cayuga did not intend to entirely
dispose of their land through a sale to the State, the Cayuga exclusively rely upon
Fish Carrier’ srequest in his November 16, 1794 speech to Pickering for “annual
rent” from the State. This selective reading of that speech ignores the fact that
Fish Carrier had further requested that such annual rent be paid “to [the Cayuga]
and [their] posterity forever.” See St. exh. 73 at 104 (emphasis added). Arguably,
asthe State is quick to point out “[l]ike the 999-year Livingston ‘lease,’ alease
that lasts ‘forever’ istantamount to asale[]” — afactor which significantly
weakens the Cayuga’' s argument that they were interested only in leasing their
land, especialy when just afew days before signing the 1794 Treaty Fish Carrier
had repeatedly declared that the Cayuga wanted to “dispose” of their land. See St.
exh. 72. The State’s historian, Dr. von Gernet, admitted that when Fish Carrier
informed Pickering that the Cayuga “desired the privilege of disposing of th[eir]
land as [they] gaw] fit[,]” that could possibly include leasing. see St. exh. 72.
Thisinterpretation isin keeping with Fish Carrier’s speech shortly after the
signing of the 1794 Treaty, wherein he sought annual rent “forever.” See St. exh.
73 at 104. Thus, at least at that juncture seemingly the Cayuga still wanted to
dispose of their land to the State.

L. New York State’s 1795 Act and the Council of Revision

Not too long after Congress had ratified the Treaty of Canandaigua, on April
9, 1795, the New Y ork legislature passed an act entitled: “AN ACT for the better
support of the Oneida Onondaga and Cayuga Indians, and for other purposes
therein mentioned.” St. exh. 48 (emphasis added). Purportedly this Act came
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about because of the earlier private |ease agreements between those three Nations
and white settlers, and the controversy which ensued therefrom. Seeid.; see also
Tr. at 2970. Given that situation, along with the fact that “said tribes. . . ha[d]

intreated [sic] the legislature to make such arrangement[s] . . . as shall tend to
prevent future [such] controvergies,]” and “to render th[ose] [lands] more
productive to the tribeq[,]” that Act appointed Philip Schuyler, John Cantine, John
Richardson and David Brooks, “or any three of them[,]” as“agents’ of the State
“to make such arrangements with the Oneida, Onondaga and Cayugatribes. . .
respectively relative to the lands appropriated to their use as may tend to promote
theinterest of . . . said Indians, and to preserve in them that confidence in the
justice of this State[.]” St. exh. 48 at 614. Pursuant to the terms of this Act, tribal
lands transferred thereunder would be purchased from the Indians for four
shillings, or the equivalent of fifty cents per acre, but at the same time, that Act
provided that those lands were to be sold at public auction for less than sixteen
shillings, or two dollars per acre. Seeid. at 616, {111 and VII; and Tr. at 2972.
In 1795, “the Council of Revision was a three-person body” comprised of
Governor Clinton, Supreme Court Justice Chancellor Robert Y ates, and Supreme
Court Justice Egbert Benson. See Tr. at 2973-74. The Council examined any bills
proposed by the legislature and it had the power to veto the same. Seeid. at 2974.
Asit had the authority to do, the Council of Revision (“the Council”) vetoed the
1795 Act. Echoing the views of historian Graymont, the U.S.” historian testified
that the
Council vetoed that Act because it believed that it would not result in a
“disposition in favor of the Indiang[,] but a disposition something like three-
fourthsin favor of the state[.]” Seeid. at 2975; see also Gov. exh. 363 at 465. The
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State’' s historian, von Gernet, agreed that the Council “clearly [was] opposed to
[the 1795 Act]” for threereasons. (1) it “did not perceive [that Act] asbeing
solely for the benefit of the Indiang[;]” (2) it “concluded that the restrictions on the
[State’ s] agents regarding the prices. . . was inconsistent with the assurances in the
[A]ct[;]” and (3) “the Indians would only receive one quarter of the benefit of the
salesunder the [A]ct[.]” Tr. at 5065. Asvon Gernet testified, the interests of
those two State political bodies were divergent, with the Council, in effect,
protecting the interests of the Indians, while the State L egislature had a broader
interest in protecting the State’ s interest asawhole. See Tr. at 5065 and 5067.
Nonethel ess, examining the bigger picture convinces the court that the State was

putting its own profit motives ahead of those of the Cayuga Nation, among others.

Given that the terms of the 1795 Act were so patently disadvantageous to
the Indian’s best interests, the Act’ stitle, “for the better support” of the Indiansis
clearly amisnomer. Theterms of the Act itself demonstrate the State’ s obvious
profit motive -- a profit which was to be had at the expense of the Indians. Thus, if
the State did not exhibit bad faith in overriding the Council’ s veto of the 1795 Act,
the State’ s motives were highly questionable. As Dr. Graymont put it so well,
“[t]he members of the [State] [L]egislature thus proved themselves to be even
more covetous of securing Indian lands at bargain rates than was Governor
Clinton.” See Gov. exh. 363 at 465 (footnote omitted); and Tr. at 2977. It appears
that the State, if not through Governor Clinton, than surely through the
Legislature, was more interested in its own monetary gain than it wasin providing
“better support” to the Cayuga and other Iroquois Nations. Bluntly put, the State
cannot be said to have acted in good faith with respect to the Cayuga when it
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forged ahead with the 1795 Act, putting its own financial gain above all else.
M. 1795 Treaty of Cayuga Ferry
This court has previously held that the 1795 Treaty isinvalid under the

Nonintercourse Act in that the State entered into that Treaty without obtaining
Congressional ratification as the U.S. Constitution requires. See CayugalV, 730

F. Supp. at 489. That holding is now the law of the case, and thus there is no need
for this court to revisit the issue of the 1795 Treaty’ s validity under that Act. See
Aramony v. United Way of America, 254 F.3d 403, 411 (2d Cir. 2001) (internal
guotations marks and citations omitted). Certain aspects of the 1795 Treaty
negotiations do shed light on the issue of the State’s alleged bad faith though.
After the State Legislature overrode the Council’ s veto and passed the 1795

State Act, Governor Clinton did not “take any actions to stop the purchase of the
Cayuga Reservation[,]” see Tr. at 2977; and the State Commissioners appointed
thereunder began the treaty making process authorized by that Act. Inthe 1795
Treaty of Cayuga Ferry, the Buffalo Creek mgjority transferred to the State the
approximately 64,000 acres which had been previously reserved to the Cayuga
Lake minority in the State’s 1789 Treaty with that faction. See Gov. exh. 427 at 1.
In exchange for that land, the State agreed to pay an $1,800.00 annuity, seeid. at
1-2; and Tr. at 2995, and there is no dispute that the State has paid from that time
to this.

The Cayuga allege that the State exhibited bad faith in a number of waysin
connection with this 1795 Treaty, particularly with respect to the negotiations.
The court will address the Cayuga’ s contentions seriatim.

1. State’s Awareness of Nonintercourse Act

Five years prior to the Cayuga Ferry Treaty, in July 1790, Congress
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enacted the first Nonintercourse Act. The Cayuga argue that the State had prior
knowledge of that Act’s requirements for the purchase of Indian lands, especially
as they pertain to the 1795 and 1807 treaties which are at the heart of thislawsuit.
Armed with that knowledge, the State entered into those two treatiesin violation
of the Nonintercourse Act, which the Cayuga argue is evidence of the State’s bad
faith here. More so than perhaps any other issue, to resolve the issue of “what did
the State know” and “when did it know it” in terms of the Nonintercourse Act, the
court is able to rely aimost exclusively upon contemporaneous (or nearly so)
historical documents.®

a. Pre-1795 Awareness

Through circumstantial evidence the U.S. is attempting to establish that the
State knew of the Nonintercourse Act shortly after it was first enacted in 1790. In
thisregard, the U.S. observes that the first Nonintercourse Act was passed in 1790
in New York City at atime when “Clinton and the New York Indian
Commissioners frequently met there[.]” See Gov. exh. 362 at 50 (citation omitted);
seealso Tr. at 2957. Next, the U.S. observes that also at that time U.S. Secretary

4 During Phase 11 the court mentioned that it had previously held “in effect . .

. that the [ S]tate...was aware of the Non-Intercourse Act and that when [it] entered into the[]
[1795 and 1807] treaties,” it did so “improperly.” SeeTr. at 2958. To clarify, by that comment
the court did not intend to imply, as the Cayuga seem to believe, that it had previously decided
the extent of the State’ s knowledge of the Nonintercourse Act as it relates to the bad faith issue.
That issue continues to be an important aspect of the Cayuga’ s argument that the State acted in
bad faith.

In addition to relying upon this court’s comment during Phase Il to show bad faith, the
Cayugarely upon Judge Port’ s statement in the liability trial of Oneida Indian Nation of New
York v. Oneida County, that “[t]he bad faith consisted of the violation of the Non-Intercourse
Act by the State].]” See Cay. Post-Tr. Memo. at 41 (internal quotation marks and citation
omitted). In making this argument the Cayuga are completely disregarding this court’ s holding
in Cayuga XII, 79 F.Supp.2d 78, that a finding of a Nonintercourse Act violation does not
conclusively establish bad faith. Seeid. at 87-89.
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of State Thomas Jefferson “regularly wrote to Governor Clinton . . . enclosing
‘sundry Actsof Congress'. ...” Id.; seealso Tr. at 2957. Despite that general
proof, the U.S." historian Dr. Whiteley readily admitted that he could not “find a
direct record of Jefferson sending Clinton the [Nonintercourse] Act[.]” SeeTr. a
2958. Perhaps there is no such record because “many of the recordsin the. . .State
Archives were destroyed in afirein 1911.” 1d. Regardless, based solely upon this
scant proof the U.S. infersthat in 1790 Governor Clinton “[i]ndisputably” knew of
the Nonintercourse Act. See Gov. exh. 362 at 50. In the complete absence of any
proof that in 1790 Clinton was actually made aware of the newly-enacted
Nonintercourse Act, or that he was actually provided with a copy of same, the
court declines to make that inferential leap.

Attempting to trace the State’ s knowledge of the Nonintercourse Act back to
the summer of 1791, four years prior to the 1795 Cayuga Ferry Treaty, the Cayuga
rely upon two different letters from that time. ThefirstisaJuly 26, 1791, letter
from Captain Abraham Hardenbergh to Governor Clinton questioning the
“validity” of the Richardson Lease. See Gov. exh. 405. Hardenbergh informed
Clinton that he had written to Pickering advising him that prior to the
Nonintercourse Act, the State had entered into a Treaty (the 1789 Treaty of
Albany) with the Cayuga for those same lands which were the subject of the
Richardson Lease. Seeid. According to the U.S., again through its historian Dr.
Whiteley, thisletter is [d]irect evidence of Clinton’s knowledge of the
[Nonintercourse] Act, and of itsimport that Congress alone had the authority to
make treatieswith Indiang].]” See Gov. exh. 362 at 50 (emphasis added). Further,
the U.S. contends, this letter demonstrates Hardenbergh's “understanding (and

implicitly that of Governor Clinton . . .) that the [Nonintercourse] Act was
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governing in New York in 1791[.]” Seeid. at 51 (emphasis added).

The Cayuga s historian, Dr. Hauptman, relies upon a different 1791 |etter,
which again was directed to Governor Clinton and again involved the Richardson
L ease, to show the State’ s awareness of the requirements of the Nonintercourse
Act at thistime. On August 17, 1791, U.S. Secretary of War Knox advised
Clinton that the State’ s right of preemption to the Cayugalands was
“unquestioned,” and that that right “embraces all possible alienations of said lands
by the Indians, with the concurrence of the [U.S.], according to the constitution
and laws.” See Nat. exh. 9 at 1. On the basis of that right, as detailed earlier
herein, Knox informed Clinton that the U.S. considered the Richardson lease to be
“entirely null and void[.]” Seeid. at 2.

In terms of establishing the State’' s awareness of the Nonintercourse Act,
Drs. Whiteley and Hauptman place far too much emphasis on these two 1791
letters and are reading more into them than the text actually supports. Neither of
these letters is particularly germane to the issue of the State’s knowledge of the
Nonintercourse Act. Inthefirst place, both letters primarily discuss the propriety
of the Richardson Lease, which involved a private individual who wanted to lease
Cayugalands. That lease did not pertain to the transfers of Cayuga lands to the
State under atreaty such as the Cayuga Ferry Treaty. Second, both of these letters
were addressed to Governor Clinton. However, John Jay, not Clinton, was
governor when the 1795 Cayuga Ferry Treaty was signed, and the record is void of
any indication that Jay received either of these two letters directed to Clinton.
Furthermore, it is easy to infer from the present record that even if Clinton had a
full understanding of the Nonintercourse Act and itsimpact on subsequent State

treaties with the Indians, he would not necessarily have passed that information
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along to his successor Jay given that Jay and Clinton were on opposite sides of the
political spectrum then. Clinton was an ardent advocate of states rights, and Jay
was afederalist. For all of these reasons, the record as presently constituted does
not mandate afinding that in 1791 the State was aware of the Nonintercourse Act,
at least asit relatesto New Y ork State treaties with Indians.

b. 1795 Awareness

By comparison, the record does contain a series of letters in the months up

to the July 27, 1795, execution of the Cayuga Ferry Treaty which provide some
insight into the State’' s awareness of the Nonintercourse Act.

Thefirst series of correspondence is between federal officials. In part
because of its unequivocal language, one of the most significant in this series of
lettersis the June 16, 1795, opinion of U.S. Attorney General William Bradford,
with letter of transmittal to Secretary of War Knox. Framing the issue as “whether
the State of New Y ork has aright to purchase from the Six Nations or any of them
the lands claimed by those nations and situate[d] within the acknowledged
boundaries of that state, without the intervention of the [federal] government][,]”
Bradford responded in the negative. See Gov. exh. 267 at 1.

Reciting the pertinent language of the March 1, 1793, Nonintercourse Act,
Bradford reasoned that “[t]he language of this act istoo express to admit of any
doubt upon the question unless there be something in the circumstances of the case
under consideration to take it out of the general prohibition of thelaw.” 1d.
Recognizing, among other things, that the State had made a Treaty with the
Cayuga prior to the enactment of the “present [U.S.] Constitution[,]” Bradford
further opined that the land reserved under that Treaty did nothing more “than to
secure to the State. . .theright of preemption[.]” Id. In closing, Bradford forcefully
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elaborated that although New Y ork held the preemption right, those lands were
“still the lands of those nations, and their claims to them, it is conceived cannot be
extinguished but by a treaty holden under the authority of the [U.S], and in the
manner prescribed by the laws of Congress.” 1d. (emphasis added).

On May 22, 1795, approximately two months prior to the execution of the
Cayuga Ferry Treaty, federal official Chapin wrote U.S. Secretary of War
Pickering concerning the State’simpending treaties with the Oneida, the
Onondaga and the Cayuga. See Tr. at 2980; see a'so Gov. exh. 277 at 1. At that
time, Indian affairs were within the province of the Department of War. The exact
nature of Chapin’s concern is unknown because that letter has not survived. Nor is
it known if that letter of Chapin’s contained any enclosures, such as a copy of the
1795 State Act under which the State was proceeding with those treaties.

Regardless of the exact nature of Chapin’s concern, as the record shows,
Pickering’s response could not have been more emphatic or more clear. InaJune
29, 1795 letter, Pickering wrote that New York’s proposed treaties were
“repugnant” to the Nonintercourse Act. See Gov. exh. 277 at 1. Not only that,
Pickering advised Chapin that according to Attorney General Bradford, New Y ork
tribes such as the Cayuga were not exempt from the Nonintercourse Act. Seeid.
And, in no uncertain terms Pickering, informed Chapin that when purchasing
Indian lands, “the bargain must be made at atreaty held under the authority of the
[U.S].” 1d. (emphasisadded). To reinforce thisview, Pickering enclosed a copy
of the Attorney General’ s opinion letter and indicated that a copy of same had also
been provided to Clinton. Seeid. at 1-2.

Characterizing the State’ s proposed treaties as an “unlawful designation of

the New Y ork Commissioner[,]” Pickering then commanded Chapin “as the
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guardian of [the Indians'] rightg[,]” to “advise them not to listen to the invitation
of any [State] Commissioners unless they have authority fromthe [U.S] to call a
treaty.” 1d. (emphasisadded). In atelling postscript Pickering added: “All
difficulties on this subject | expect will cease as soon as Mr. Jay’s administration
commences.” Id. at 2. Former U.S. Supreme Court Chief Justice John Jay, see
Nat. exh. 61 at 24, was Clinton’s successor and “assumed office on July 1%, 1795.”
See Tr. at 3893 and 3917. Clinton “ended histerm of governor in late June of
1795.” Seeid.

Pickering reiterated his position several dayslater in aJuly 3, 1795 letter to
Chapin, wherein he states that “[i]n a[previous] letter | informed you that such a
treaty [with the Cayuga or Onondaga] could not be held without the authority of
the[U.S].” See Gov. exh. 278 at 1. Pickering also told Chapin that Pickering
had been advised that the 1795 State Act “appointing the Commissioners directed
them to apply to the [federal] Government to appoint atreaty & acommissioner to
hold it[,] but that Governor Clinton would not do it.” Seeid. Pickering was
convinced, however, that Jay would follow the strictures of the Nonintercourse
Act. Seeid. Pickering admonished Chapin, as he had in his |etter afew days
earlier, “that unlessa[U.S.] commissioner . .. holdsthetreaty[,]” neither Chapin
or any one from the Federal Government “are to give any countenance to it; but on
the contrary to tell the Indians that it will be improper & unsafe.” 1d.

On July 27, 1795, the same date as the signing of the Cayuga Ferry Treaty,
President Washington wrote to Pickering regarding several matters. Particularly
significant is the following observation by Washington:

If the meeting of the Commissioners,
appointed to treat with . . ., Cayuga. . .
Indians, took place at Albany the 15", [of
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July], as was expected by the extract of

Genl. Schuylers[sic] letter to the Governor

of New Y ork; any further sentiment now on

the unconstitutionality of the measure would

be recd. too late.
Gov. exh. 388 at 250-51 (emphasisin original). Dr. Whiteley testified to the clear
import of thislanguage: If the negotiations for the Cayuga Ferry Treaty, occurred
when Washington anticipated, i.e., July 15, 1795, it would be “[t]oo late to prevent
the treaty taking place.” See Tr. at 3477. By the same token, Washington
proceeded to write that if that Treaty had “not take[n] place, . . . [i]Jt ismy desire
that you would obtain the best advice you can on the case and do what prudence,
with a due regard to the Constitution and laws, shall dictate.” See Gov. exh. 388 at
251.

Shortly after the signing of the Treaty at Cayuga Ferry, Chapin wrote
Pickering outlining what had transpired there. Chapin apologetically explained
that “unfortunately” only on that day, July 31, 1795, four days after the execution
of this Treaty, did he receive Pickering’s earlier letters of June 29" and July 3"
which emphatically stated, based upon the Nonintercourse Act, that a state could
not enter into a Treaty to purchase Indian lands without the approbation of the U.S.
See Gov. Exh. 269 at 1. Chapin told Pickering that the four Commissioners named
in the 1795 State Act “purchase[d] the Cayuga reservation” for $1,800.00 to be
paid annually, reserving six square miles to the Cayuga and “their children
forever.” 1d. Chapin admits being aware of the Nonintercourse Act, but because
he did not have “any directions’” from Pickering, Chapin “endeavored to not
interfere” because he presumed that the State Commissioners “were fully
authorized by the Government of the [U.S.][,]” aswell as by the State, and that
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they had “full power to transact the business.” Id.

Chapin further wrote that the State Commissioners had ignored his request
to seethel795 State statute. Seeid. at 1-2. At the Indians' “request[,]” Chapin
went with them to the Treaty, but he asserts that he did “not usg[] [his] influence
with them, as [he] very soon gaw] [that] they were determined to manage the
business as a separate interest fromthe [U.S.]” Id. at 2. According to Chapin,
when he inquired of Schuyler asto how the Nonintercourse Act should be
construed, Schuyler “made very little reply[,]” except to [say] that that Act was
“very well whereit . . . correspond[ed] with that of an individual State.” 1d.
Chapin then assured Pickering that if he had received Pickering's earlier letters, he
would have conducted “the business more to [Pickering’'s] mind[,]” but he
presumed that the State “had applied to the [federal] Government and had obtained
sufficient power to call the Indians to the treaty[.]” Id. at 2. Chapin was quick to
note, however, that he had been “cautious’ so that it would not appear that he was
attending the 1795 Treaty on behalf of the U.S., because he had “no special
directions’ from the federal government, and so he attended solely as a“private
individual[.]" 1d. at 203.

During this same time period, State officials were also corresponding about
the State’ s treaty making under the 1795 State Act. In aletter dated June 9, 1795,
one of the Commissioners appointed under the Act, Philip Schuyler, wrote to
newly-elected Governor John Jay, who had not yet taken office. See St. exh. 738.
Among other things, in that letter Schuyler advised Jay, in very basic terms, of the
1795 Act. On the basis of the authority invested in the Commissioners appointed
under that Act, Schuyler goes on to explain that “[i]t was agreed to meet [the
Oneida, Onondaga and Cayugatribes]” on July 15, 1795, and they had been so
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notified. 1d. at 2. The plan was that the Commissioners, except Clinton, would
meet in Albany on July 1, 1795, and proceed to Onondaga where they would
convene their Treaty negotiations with the Onondaga and the Cayuga. Seeid.
Schuyler invited Jay to join he and the other Commissioners at this “conferencel.]”
Seeid.

On June 13, 1795, prior to taking office, Jay received a congratul atory letter
from State Supreme Court Justice Benson (former State Attorney General and
member of the Council which vetoed the 1795 State Act), wherein  Benson
expressed interest in being appointed as a Commissioner with respect to the State’'s
proposed treaty with the St. Regis Mohawk Indians. See Gov. exh. 376; see also
Tr. at 2966. Benson also reminded Jay of the existence of the 1793
Nonintercourse Act, candidly concluding: “There is the Rub with your Predecessor
[sic] [Clinton], and | would not trust him to make a full and seasonable
Communication of thisBusinessto You.” See Gov. exh. 376 at 2 (emphasisin
original).

In addition to receiving correspondence from State officials regarding the
State' s treaty making, Jay exchanged letters with Secretary of War Pickering. On
July 6, 1795, newly-elected Governor Jay received aletter dated three days earlier
from Pickering, see Gov. exh. 238, which included a copy of Attorney General
Bradford’ s opinion letter. See Gov. exh. 289 at 1. Even inthe face of Bradford's
unequivocal opinion letter, in aletter dated July 13, 1795, Governor Jay told
Pickering that his “information relative to the Indian Affairs of [New Y ork] [was]
imperfect” and that iswhy Jay did not respond sooner to Pickering. See Gov. exh.
238 at 1. Furthermore, in that |etter which Jay wrote less than two weeks after

assuming office, in a circumspect fashion he stated that “on this occasion | think |
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should forbear officially to consider and decide” the issues of “[w]hether the
Constitution of the [U.S.] warrantsthe.. . . 1793 [Nonintercourse Act] and whether
the [1795] act of this State. . . , is consistent with both or either of them[.]” 1d.
(emphasisin original). Jay did observe though that the 1795 State Act was
“silent” regarding “any intervention or concurrence of the[U.S.] . . . and | do not
observe any thing in it which by implication directs or authorizes the Governor to
apply for such intervention or which implies that the L egislature conceived it to be
either necessary or expedient.” 1d. at 1-2. Apparently in an effort to distance
himself from the State’ s treaty negotiations, Jay reminded Pickering that “[t]he
arrangement of this business was finished, before | came into office].]” Seeid. at 2
(emphasis added).

Governor Jay wrote another letter to Pickering, on July 18, 1795, thistime
to alert him of the St. Regis' claimsto lands in the northern part of the State, and
the State’' sintent to treat with those Indians in mid-September, 1795. See St. exh.
740 at 1 and 2. After briefly recounting the State’'s prior dealings with the St.
Regis, Jay set forth his understanding of the procedure to be followed with respect
to that planned Treaty. Jay observed the need for the U.S. to appoint at least one
commissioner to treat with the Indians so that the State’ s negotiations with the St.
Regis would “be conducted conformably to the [Nonintercourse Act.]” See St.
exh. 740 at 2; seealso Tr. at 3921. Jay provided this accurate, albeit simplified
description of the procedure to be followed under the Nonintercourse Act despite
the fact that just five days earlier he claimed an “imperfect” understanding of New
York’'sIndian affairs. See Gov. exh. 238 at 1.

In March 1796, the State ratified the 1795 Cayuga Ferry Treaty, see Tr. at
2997; but to this day the U.S. has never ratified it. See Tr. at 3479.
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Approximately eight months after the State’ s ratification, in November 1796, the
State surveyed and divided the land which it had purchased under the 1795 Treaty,
and sold it at a public auction.

The Cayuga maintain that the foregoing events, as described through this
correspondence, show that the State knew about the requirements of the
Nonintercourse Act, but “wilfull[y] defi[ed]” the same when it entered into the
[1795] Cayuga Ferry Treaty.” SeeTr. at 3916-17 (emphasis added). Likewise, the
U.S. asserts that the foregoing shows “that the State demonstrably was aware of
the existence and proper interpretation of the Non-Intercourse Act[,]” but despite
that knowledge it entered into the 1795 Treaty in violation of that Act. See U.S.
Resp. at 5. (citation omitted). The State' s responseistwo-fold: (1) it was unaware
of the Nonintercourse Act until after-the-fact; and (2) in the eight months lapse
between the treaty’ s signing and its ratification by the State legislature, “[n]othing
was done by any federal official . . . to advise the State that the 1795 treaty was
deemed by them to beinvalid.” See St. Post-Tr. Memo. at 36. For these reasons,
the State contends that even though it violated the Nonintercourse Act with respect
to the 1795 Treaty, nonetheless, it acted in good faith.

Addressing the State’ s opposition arguments in reverse order, the court
agrees that in the interim between the execution of the 1795 Cayuga Ferry Treaty
and its ratification by the State legislature eight months later, the U.S. did not take
any action to notify the State that it deemed that Treaty to be invalid under the
Nonintercourse Act. Evenif, asthe U.S. urges, it did take “affirmative steps to
stop the 1795 treaty from happening[,]” see Tr. at 2981, that is not directly
responsive to the State’s argument. The State is not challenging the U.S.” conduct
prior to the 1795 Treaty, rather it is questioning the U.S.’” conduct after execution,
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but before ratification of that Treaty.

For several reasons the court finds particularly troublesome the U.S.’ failure
to notify the State before ratification of the 1795 Treaty that that Treaty was not
carried out in accordance with the Nonintercourse Act. Correspondence outlined
above from various federal officials shows that well before the State’ s execution of
thistreaty, the U.S. was aware of a possible Nonintercourse Act violation if the
State did not comply therewith, i.e. act under the authority of the U.S. Likewise,
that correspondence further showsthat in 1795 the U.S. was acutely aware of the
State' sintent to enter into atreaty.

Furthermore, even if the State officials did not have a strong grasp on the
Nonintercourse Act and itsimplications for state treaties, such asthe 1795 Cayuga
Ferry Treaty, there is ample proof showing that the federal officials had a keen
understanding of that Act and states’ obligations thereunder. Despite that, as the
State is quick to point out, before ratification of that Treaty, the U.S. had eight
months in which it could have informed the State of the necessity of conforming
the same to the Nonintercourse Act. The U.S.” inaction during that interim period
isall the more striking because it did act promptly to invalidate the Richardson
Lease, declaring it “entirely null and void” less than a month after its ratification
by the State. See Nat. exh. 9 at 1. Nothing suggests that any federal official took
any such similar action here. Infact, in hisJuly 27, 1795 |etter, President
Washington essentially concedes that if this Cayuga Ferry Treaty had already been
executed, it should be allowed to stand. And, on that exact date the 1795 Treaty
was executed.

The State’ s assertion that despite its failure to comply with the

Nonintercourse Act, it acted in good faith because it was unaware of that Act until
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after that Treaty’s execution isless convincing. Perhaps more than any other issue
In this case, the court’s ability to determine exactly when the State became aware
of the necessity of complying with the Nonintercourse Act is hampered by the
passage of time. Those with first-hand knowledge of thisin some ways critical
issue, the State and federal officials involved, obviously have long since passed
away. And even though their correspondence is part of thisrecord, itsvalueis
l[imited because much of it is open to differing interpretations.

These differing interpretations are attributable to several factors, including,
naturally, the authors' use of the language of the day. It isnot always easy for a
modern day reader, even the three expert historians who testified during Phase |1,
to ascertain the precise meaning of these words which were quite literally written
in atime and place far removed from the present. Adding to the difficulty in trying
to figure out the extent of the State officials’ knowledge of the Nonintercourse Act
was their tendency to write rather obliquely. Thus, although this correspondence
does shed some light on the issue of the State’' s awareness of the Nonintercourse
Act, it is not enough.

The record does not support the U.S." assertion that the State was
“demonstrably aware of the existence” of the Nonintercourse Act prior to July 27,
1795 -- the Cayuga Ferry Treaty’ s execution date. See U.S. Resp. at 5 (emphasis
added). An inference can be drawn from the record, however, of the State's
awareness generaly, prior to July 27, 1795, of the existence of that. Support for
this inference can be found in the two letters which Jay received in June, 1795,
prior to assuming office as governor. Inthose letters, as previoudy discussed, the
Nonintercourse Act was at least referenced, although not specifically in terms of

the relationship between that Act and the State’ s then pending Treaty negotiations
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with the Cayuga. The fact that |ess than aweek after assuming office, Governor
Jay received a copy of Bradford' s opinion letter, where the State’ s necessity of
complying with the Nonintercourse Act could not have been stated more plainly,
lends further support to the inference that Jay was aware of that Act. Just one day
prior to the beginning of the Cayuga Ferry Treaty negotiations, see Tr. at 3922, on
July 18, 1795, Jay demonstrated a passable, working knowledge of the
Nonintercourse Act and itsimpact upon the State’s planned treaty with the St.
Regis. See St. exh. 740. Jay’s prior governmental experience, as set forth above,
lends further credence to the view that the State, through Jay, was at |east aware of
the Nonintercourse Act’s existence before July 27, 1795.

The inference that Clinton was aware of the existence of the Nonintercourse
Act prior to the State entering into the 1795 Treaty is more tenable. Examining the
record as awhole, however, Clinton’s awareness of the fact that there was a
federal statute such as the Nonintercourse Act seems likely. For example, thereis
inferential evidence that Clinton would not comply with the Nonintercourse Act.
See Gov. exh. 278 at 1. To decide not to follow that Act, it is safe to assume that
Clinton would have had to have been aware of it in the first place. Unlike Jay,
who, the record shows did receive Attorney General Bradford’s forceful opinion
letter, the record is silent as to whether Clinton ever received it.

Even if the State was generally aware of the existence of the Nonintercourse
Act, that isfar different than being “demonstrably aware;” and, more significantly,
it does not necessarily follow from that general awareness, as the U.S. maintains,
that the State was aware of the “proper interpretation” to be accorded that Act. See
U.S. Resp. at 5. If anything, the record shows some confusion on the State’s part
in terms of the relationship between that federal Act and the State’'s own 1795 Act
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authorizing State Commissioners to treat with the Indians.

Contributing to the confusion over whether the State was aware of the
“proper interpretation” of the Nonintercourse Act is the fact that the 1795 Cayuga
Ferry Treaty had been set in motion by Governor Clinton, a staunch advocate of
states' rights who, as the record shows, resented the Federal Government’s
attempts to assert its power over Indian affairs within New Y ork State. By the
time that Treaty was actually signed, however, Jay, afederalist, see Nat. exh. 61 at
22, was New York’sgovernor. Presumably, as afederalist, Jay would have been
far more likely to defer to federal law and federal policies regarding Indian affairs,
than would a supporter of states rights, such as Clinton.

In any event, the 1795 Treaty seems to have fallen between the cracksin
that it was initiated by a states rights supporter, Clinton, who from the evidence,
appears to have been more than willing to proceed without any involvement by the
Federal Government. In the meantime, Jay, afederal rights advocate, became
governor and even though he was more likely to comply with the Nonintercourse
Act and did so shortly after the Cayuga Ferry Treaty, he felt powerless to intervene
in that particular Treaty, asis evidenced by hisreminder to Pickering that “[t]he
arrangement of this business [the Cayuga Ferry Treaty] was finished, before |
cameinto office[.]” See Gov. exh. 238 at 2. Consequently, the court cannot find,
that the State willfully defied the Nonintercourse Act with respect to the 1795
Treaty. Nor can the court find, asthe U.S. urges, that the State was
“demonstrably” aware of that Act and its “proper interpretation,” and yet still
proceeded with this 1795 Treaty contrary thereto. To be sure, the State did have a
general awareness of the Nonintercourse Act, but the scope of that awareness,

especially asto this particular Treaty is vague.
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Despite several ambiguities regarding the scope and timing of the State's
awareness of the Nonintercourse Act, there is no ambiguity in the fact that
Pickering’s letters to Chapin, wherein he explicitly instructed Chapin how to
proceed with the Cayuga Ferry Treaty so that it would conform to the strictures of
the Nonintercourse Act, arrived too late for Chapin to prevent execution of that
Treaty. Thismakesit harder to lay the blame entirely at the State’ s feet especially
when the U.S. itself did not come forward in the months immediately following the
Treaty’s execution and insist that it be brought into compliance with the
Nonintercourse Act prior to itsratification by the State. Moreover, both President
Washington and Secretary of War Pickering seemed content to let the matter rest
given that, in amanner of speaking, “the damage had already been done.” See
Gov. exh. 388 at 250-51; and St. exh. 729.

2. Negotiation Process
In the 1789 Treaty between the State and the Cayuga L ake minority, the

State “assured” the minority that it would keep them in “peaceable possession” of
the lands which they retained under that Treaty. See Gov. exh. 298 at 2; see also
Tr. at 5073. Infact, just four days prior to the signing of the 1795 Cayuga Ferry
Treaty, Captain Key, the Cayuga L ake faction’s spokesperson at the time,
reminded the State Commissioners of that 1789 pledge. See Gov. exh. 298 at 1
and 2. Despite that earlier pledge to the Cayuga Lake minority, the State’s 1795
Treaty was with the Buffalo Creek majority, and it was for the sale of nearly the
entire claim area, including those lands which the State had previously assured the
Cayuga Lake minority that it would not sell without that faction’s approval. See
Tr. at 2995; see also Gov. exh. 427.

Tracing the 1795 Treaty negotiation history reveals a process which was
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complicated by the fact that the two Cayuga factions were frequently at odds with
each other pressing differing objectives. In the days leading up to the signing of
that Treaty, before the arrival of the State Commissioners, the two Cayuga factions
met to attempt to reach a compromise regarding the position they were going to
take with the State regarding the Cayuga lands. Because of the internal divisions,
the Cayuga Nation as awhole was unable to present a united front to the State in
terms of how it wanted to proceed. SeeTr. at 4721.

The Cayuga Lake faction wanted to sell the western side of the Reservation,
which had been set aside for it in the 1789 Treaty, see Gov. exh. 298 at 2, while at
the same time it wanted to retain approximately 50 square miles of that
Reservation so it could continue living there. See Tr. at 4721. Captain Key, on
behalf of the Cayuga minority, made that proposal to the Commissioners. See
Gov. exh. 298 at 2. The Buffalo Creek majority, however, wanted to retain only
one square mile for the minority, see St. exh. 103 at 3, because it was still hopeful
that the two factions would be reunited at Buffalo Creek. See St. exh. 106 at 6
(“We have lands at Buff[alo] Creek and we love our Bro[thers] & wish them to
come & livewith us.”); seealso Tr. at 4727. Infact, so interested was the Buffalo
Creek faction in having the Cayuga L ake faction join it at Buffalo Creek, that as
incentive for the two factions to reunite, the majority “insist[ed]” that the annuities
payable under the 1795 Treaty be paid at Buffalo Creek rather than at
Canandaigua. See St. exh. 106 at 5; see also Tr. at 4727.

InaJduly 22, 1795 speech, Hanging Face, the Buffalo Creek majority’s

spokesperson,? advised the State Commissioners of the internal division:

22

Hanging Face was Fish Carrier’ s deputy, and as the latter aged, Hanging Face
became the principal spokesperson for the Buffalo Creek majority. See St. exh. 623 at 48.
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We arrived here some days before you came,
and we have been endeavouring [sic] to
unite in sentiment with our Brethren who
live on the Reservation [the Cayuga Lake
faction], but they have declined giving an
answer until the Commissioners should
arrive.

St. exhs. 102 and 103 at 2. That speech was not the first time the State had
become aware of the divergent interests of the two Cayuga factions. The Buffalo
Creek majority wanted to dispose of practically the entire Reservation created by
the 1789 Treaty, but the Cayuga L ake minority, who were still living on that
Reservation, wanted to retain afair sized land base there. Recognizing the
possibility that the two factions would continue to reside in different areas, as they
had in the previous years, in his July 19, 1795, opening speech (prior to Hanging
Face's speech), General Schuyler counseled:

If any part of your nation continuesto reside
on the land apportionated [sic] to your use
and occupancy, and another part continues
to reside at Buffalo Creek or elsewhere, you
ought to stipulate what portion of the money
to be annually paid you should be paid to
each party, asthiswill present controversy
amongst your selves and prevent the effects
of partiality in the agent, who may be
entrusted with the distribution.

But, Brothers, it would afford us much
more pleasure if your whole Nation would
collect and settle on such part of your
reservation as you may not incline now to
dispose of.

St. exh. 80 at 2 and 5 (emphasis added). What is more, when the Buffalo Creek
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majority proposed reserving one square mile for the use of the minority, the State
responded that that was “insufficient” because thirteen families were living there.
See St. exh. 104 at 1-2. Therefore, the State made a counter proposal that two
square miles should be reserved to the minority; and that was done. See St. exh.
104 at 1-2; Gov. exh. 427 at 2, 1 4; and Tr. at 3004.

The Cayuga urge the court to imply bad faith on the State’ s part because
during the 1795 Treaty negotiationsit disregarded the concerns of the Cayuga
Lake minority by “refug[ing]” the minority’s proposal to sell a portion of the
Reservation, and then “proceed[ed] only to deal with the [Buffalo Creek]
majority.” See U.S. Post-Tr. Memo. at 26 (citations omitted). This argument
carries little weight with the court. It is premised upon the Cayuga's belief that the
State had changing allegiances in terms of which Cayuga faction it was dealing
with at any given time; or, in the words of the U.S.’ historian, the State had a
“divide-and-rule approach[,]” intentionally playing one Cayuga faction off against
the other to advance the State' s own interests. See Gov. exh. 362 at 57. Referring
to the Buffalo Creek majority as the “authorized leadership of the Cayuga Nation,”
the State asserts that the majority were “willing sellers.” St. Post-Tr. Memo. at 28.

Admittedly, by entering into the 1795 Treaty with the Cayuga majority, the
State did not strictly abide by the terms of the 1789 Treaty with the Cayuga L ake
minority because it sold the lands reserved under that latter Treaty without the
minority’s approval. Nevertheless, the court is reluctant to find that such conduct,
standing alone, demonstrates that the State acted in bad faith. The State should not
be held responsible for division and internal strife within the Cayuga Nation.
Indeed, given the majority’sinterest in disposing of as much of the Cayuga lands

as possible in exchange for annual payments, without the State’s intervention on

134



the minority’s behalf, doubtless that faction would have received even less than it
did under the 1795 Treaty. If the Buffalo Creek majority had its way, the minority
would only have had one square mile, but at the State’ s insistence the minority
retained two square miles. Given that in 1795 the Cayuga L ake minority
represented only about 12-13% of the entire Cayuga population, areserve of two
square miles does not seem unreasonable. See Tr. at 4942. Rather than evincing
an intent by the State to “divide and conquer,” asthe U.S. posits, the State’s
conduct at the 1795 Treaty negotiations, especially when viewed in the context of
the preceding history between the State and the Cayuga factions, shows the
difficulty the State had in dealing with the Cayuga Nation, which was sharply
divided asto what should be done with its lands.

The availability of alcohol is yet another reason the Cayuga offer to support
afinding of bad faith during negotiations of the State at the 1795 Cayuga Ferry
Treaty. Several referencesto alcohol and Indians are in the record. See, e.q., Gov.
exh. 324 at 175 (“[T]he Six Nations wanted traders to be licensed, in order that
unscrupulous whiskey-sellers and other undesirables could be excluded from. . .
Indian country[.]”); and Gov. exh. 218 at 692-93 (noting that on November 3,
1794, with respect to the Treaty of Canandaigua, “no business was done because
the chiefs avoided the issue and got drunk[]”). Specific referencesto alcohol at
the 1795 Treaty session in particular are scant, however. On direct examination,
the Cayuga's historian asserted that Schuyler “brought alcohol or alcohol was used
to ply the Indians at the treaty grounds.” see Tr. at 3950-51. Hauptman was forced
to admit on cross-examination though that his only source for this bald assertion
did not actually support it. See Tr. at 4221-22.

Moreover, in aJuly 19, 1795 speech General Schuyler reminded the Six
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Nations that:

[1]n transacting business of importance, it is necessary

that both parties should act with candor and moderation.

Neither should insist on terms that are improper or

immoderate. Each party shall be sober and discreet, and

possessed of their reason. We shall therefore moderate

ourselvesin the use of spiritous liquors and asfar asit

depends on us, we shall prevent excessin you. To this

end, we shall not give any rum to any of your people,

except what is given to be drunk around this Council fire

and what may be necessary to take to your encampment.
St. exh. 80 at 5-6 (emphasis added). Asthis speech reveals, the State did provide
alcohol at the 1795 Treaty sessions, but There isnothing in the record
establishing that the alcohol in any way effected the Cayuga and their ability to
carry on with treaty negotiations. The absence of such evidence, and considering
the record as a whole, convinces the court that the availability of alcohol was
nothing out of the ordinary for treaty making at that time, and it is certainly not
indicative of bad faith on the part of the State, especially given Schuyler's
emphasis on moderation.

The Cayuga contend that the State engaged in “bribery” in connection with
the 1795 Treaty, and supposedly this too demonstrates bad faith on the part of the
State “by currying favor with the Cayugas, overcoming their distrust, and
influencing their agreement through the payment of gratuities.” See Cay. Reply at
21. Of the three historians who testified, only Dr. Hauptman raised this notion of
bribery by the State. To support this contention Hauptman relied upon a ledger,
which was not made a part of hisreport, “list[ing] four Cayugas who received four
payments of $10.” Tr. at 4140-41; seealso Tr. at 3951; and St. exh. 742. Using

Hauptman’s own definition of a bribe, as“an illegal payment to an official or
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individual to seek some favor,” see Tr. at 4142, the record fails to support a
finding of bribery by the State. The mere fact that that ledger did not include
entries listing the reasons for certain payments does not, as Hauptman urges, show
that the State engaged in bribery. By attributing to the State the worst possible
motive to actions, which if not wholly innocent, were in keeping with the mores of
that time and place is nothing more than afar flung attempt by the Cayugato show
bad faith where none exists,. See Tr. at 4713 ((“[1]t [is] unfortunate that aterm
like bribery has been used to describe what were, in essence, cultural norms of the
day and were so transparent that they were blatantly recorded in ledgers and other
forms.”).

Based upon Hanging Face' s speech to the State Commissioners on July 25,

11

1795, wherein the Cayuga “agree” to the State’s “propog|al] to take alease for ever
[sic][,] the Cayuga further assert that they were not aware that they were
transferring their lands at the 1795 Treaty. St. exh. 106 at 4 (emphasis added).
According to the Cayuga this alleged confusion arises in part because their concept
of land ownership differs from that of “European legalities.” See Cay. Pre-Tr.
Memo. at 53. The U.S,, relying in part upon Hanging Face' s July 22, 1795 Speech
to the Commissioners, wherein he proposed a 22 year |ease, asserts that the
Cayuga did have an “understanding of the principle of ownership[.]” See Gov.

exh. 362 at 57. Regardless of whether the Cayuga had an understanding of the
consequences of their actions in terms of principles of land ownership, thisis
irrelevant to the bad faith issue because there has been no showing that the State
was aware of or fully understood these claimed cultural differences. Furthermore,
there has been no showing that the State improperly used the knowledge of these

alleged differences to its advantage.
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3. Commissioners Conflicts of I nterests
As an additional basis for establishing the State’ s bad faith vis-a-vis the

1795 Treaty, the Cayuga allege that the four Commissioners appointed as agents of
the State under the 1795 Act had conflicts of interest because they “stood to gain
personally from aland treaty with the Cayuga[].” See Cay. Post-Tr. Memo. at 47.
Looking at events retrospectively, the U.S. similarly asserts that the New Y ork
Commissioners “benefit[ted] from the 1795 transaction[,]” which isindicative of
bad faith on the part of the State. See U.S. Post-Tr. Memo. at 26. The State
challenges these assertions from a factual standpoint, as well as by arguing that
whether a conflict exists should not be determined with the advantage of hindsight.

Philip Schuyler, a prominent, well-to-do New Y orker of some stature and
influence was the negotiator for the State during the Cayuga Ferry 1795 Treaty
negotiations, see Tr. at 5163, although all four Commissioners signed that Treaty.
See Gov. exh. 427 at 3. Prior to 1795, Schuyler had held various positions in both
the Federal and State Governments, where presumably he gained some knowledge
of Indian affairs, although the record is unclear as to the depth and scope of that
knowledge. During the American Revolution, Schuyler had been a Federal
Commissioner dealing with the Iroquois Confederacy as well as “one of the
leading generals of the [U.S.]” Seeid. at 2979 and 4078. In addition, during the
1790s he had periodically served asaU.S. Senator. Seeid. at 4078.
Schuyler’slist of accomplishments does not end with hisfederal service. Prior to
his appointment as State Commissioner, he had also served asa New Y ork State
Senator and Surveyor General of that State. Seeid. Finally, not surprisingly,
Schuyler was “one of the largest, [if not] the largest land holders and wealthiest
peoplein the [S]tate.” 1d.
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In stark contrast to Schuyler, of the four State appointed Commissioners,
John Richardson probably was the least qualified to serve in that capacity.
Richardson was described as a“yeoman” in hisindenture for his 1791 private
lease with the Cayuga, which the State later declared illegal. See Tr. at 2979. The
U.S." historian testified that Richardson had “no special qualifications’ to serve as
a State Commissioner, and that his appointment was based upon “nothing more
than the fact that he ha[d] a great deal of interest” in the Cayuga landsin that,
among other things, he resided there off and on for several years preceding the
1795 Treaty. Seeid. at 2978 and 2979. The other view of Richardson’s
appointment isthat “precisely” because he did own an interest in the Cayuga land,
as a settler who had periodically resided there with the Cayuga' s consent, he was
appointed to represent the views of other settlers such as himself, and to present
preemption petitions to the Commissioners on behalf of those settlers. See Tr. at
5158; and 5139. Regardless of the underlying motivation for Richardson’s
appointment, the record shows that he and Schuyler were each fairly high profile
individuals of the time, although for very different reasons. The other two State
appointed Commissioners, Cantine and Brooks, were not so high profile. John
Cantine had been a State surveyor and an ally of Schuyler’'sin 1789. Seeid.
Brooks' stature most likely came from his status as a State judge. Seeid. at 2979.

In November, 1796, the State auctioned the Cayuga lands which it had
acquired pursuant to the 1795 Cayuga Ferry Treaty. Articleten of the State’'s 1795
Act contemplated that settlers who had been residing on Cayuga land for a certain
amount of time prior thereto, such as John Richardson, could claim preemption
rights which normally belonged to the State. See St. exh. 48 at 617. Implicit in

Article ten isthe recognition that each settler would be allowed only one
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preemption lot, not to exceed 250 acres. Seeid. Of the approximately 200
availablelots, roughly 20 to 30 were preemption lots. See Tr. at 3003; see also St.
exh. 115. Three of the four State Commissioners appointed under the 1795 Act
personally acquired land, but only one, Richardson, did so by exercising hisright
to preemption. The other two Commissioners who acquired land at the auction,
Brooks and Cantine, did so by successfully bidding on that property, not by
exercising any preemption rights. Cantine obtained ten lots and Brooks six. See
St. exh. 115.

In ascertaining whether the four Commissioners appointed under the 1795
Act had a conflict of interest, the State maintains that any potential conflicts of
interest must be examined in light of the “facts known and knowable at the time of
the 1795 treaty, not on unforeseen subsequent events.” See St. Reply at 22.
Furthermore, according to the State, whether or not a conflict existed should not be
judged by 20th or 21st century standards, where there has been a heightened
sengitivity to such conflicts. The Cayugaremark that “the concept of a conflict of
interest did not originate in modern times.” Cay. Reply at 17 (citation omitted).
Although the concept of aconflict of interest is not new, undoubtedly the
standards which are used to determine the existence of same may well differ
depending upon the time and place of the conduct being judged. The court
declines to apply current and arguably stricter standards regarding potential
conflicts of interest to this centuries' old conduct.

It is especially important for the court to keep in mind that the acts of which
the Cayuga now complain took place over 200 years ago, in aworld far different
than today’s. In 1795 New Y ork State was unpopul ated compared to today,
making it more difficult to find qualified but completely unbiased individuals to

140



serve the State. Therefore, it isnot surprising that the four Commissioners
appointed under the 1795 Act were all involved in various aspects of State life at
the time, not only with the State' s dealings with Indians. As Dr. von Gernet, the
State’ s historian, so aptly put it, “[1]n those days it was far more common, given
the intimacy of the people involved, to have overlapping interests.” Tr. at 5160.
Thus, to the extent possible the court will view the conflicts alleged herein
historical context, keeping in mind the foregoing.

Insofar as Brooks and Cantine are concerned, the only basis for the
Cayuga’s claimed conflict here seems to be that these two Commissioners
successfully bid on several lots at the 1796 auction. Several factors significantly
undermine this argument. First, as specified in the 1795 Act, the auction was
public and nothing in that Act or elsewhere precluded Commissioners appointed
thereunder from participating in that auction. See St. exh. 48 at 617. Second, to
find aconflict it must be presumed that when carrying out their statutory duties,
these two Commissioners subordinated the Cayuga' s interests to the
Commissioners own desire to later purchase parcels of Cayuga lands for their own
use. The record does not support such apresumption. Cantine and Brooks were
both eligible to participate in the 1796 public auction and they did. There has been
no suggestion that there was any impropriety in the bid processitself.
Consequently, the court fails to see how Cantine and Brooks can be deemed to
have had a conflict of interest.

Whether Schuyler or Richardson, or both, had a conflict of interest is more
debatable. For example, even the State’ s own historian admitted on cross-
examination that “ Schuyler may or may not have had some conflict of interest.”

Tr. at 5159. The primary argument for finding that Schuyler had a conflict comes
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from the Cayuga's historian, Dr. Hauptman. In keeping with the theme of his
research in recent years, Dr. Hauptman testified at some length that Schuyler
supposedly had a conflict of interest because, in Hauptman's view, Schuyler was
trying to obtain the Cayuga Reservation to further his own interestsin promoting a
canal system throughout New Y ork State. Substantially for the reasons set forth
by the State at page 21 of its Reply Memorandum, this argument does not carry
much weight with the couirt.

Particularly compelling among those State arguments is arguments that there
iIsno basisfor this particular alleged conflict because Schuyler easily could have
pursued his transportation interests without obtaining any Cayugaland. Infact he
did. Furthermore, absent from this record is any indication that Schuyler
purchased Cayuga lands at the 1796 auction. See Tr. at 5432; see also St. exh.
115. Given Schuyler’s stature in the community at the time, in combination with
his extensive Federal and State service, including prior involvement with the
Iroquois Confederacy, his appointment as Commissioner under the 1795 Act was
not out of the ordinary and not necessarily indicative of bad faith on the State’s
part. Infact, had Schuyler not been appointed, the court can envision the Cayuga
now arguing that the State acted in bad faith by not appointing thisindividual who
seems to have been so well-suited to carrying out the duties set forth in the 1795
Act.

Richardson’ s situation was more tenuous given hisrelative lack of
gualifications. Thereisample proof in the record that he did not have the stature,
politically, militarily, or socially that Schuyler did. Richardson was a yeoman who
had a“major interest” in the Cayuga lands at the same time he “was appointed a

commissioner to treat for the state’s purchase of the reservation.” See Tr. at 2979.
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The State’ s historian openly admitted that the extent of Richardson’s involvement
Is“disturb[ing] . . . from amodern vantage,” because earlier Richardson had been
expelled from Cayuga lands by order of Governor Clinton, and his earlier private
lease with the Cayuga had been declared illegal by the State, still he is appointed
an agent of the State. Seeid. at 5138. Still, the court does not believe that judging
Richardson’s conduct in historical context, his appointment amounted to a conflict
of interest reflective of the State’ s bad faith. Thereis nothing in the record
showing that Richardson actually participated in the 1795 Treaty negotiations, but
he did sign that Treaty. His subsequent purchases at the 1796 auction do not
evince bad faith because that auction was public; and as with Brooks and Cantine,
there has been no showing that Richardson actually participated in the 1795 Treaty
negotiations. Schuyler’s role was to negotiate with the Cayuga, whichis
understandable given his prior relevant experience. Thereisno basisfor finding
that Richardson somehow subordinated the Cayuga' s intereststo hisown. Last,
but not least, again keeping in mind the historical context, the Commissioners
mandate under the 1795 Act was to promote the interests of the Indian Nations
enumerated therein. As Dr. von Gernet persuasively testified, in 1795 “purchasing
the lands that the [ Cayuga] ha[d] been trying to dispose of for many years[]” could
even be viewed as tending to promote the Cayuga s interests, even in if retrospect
it might not be viewed that way. See Tr. at 5161-62; see also Tr. at 5141-42.

4. Sale of Former Cayuga Lands

The issue of whether the State failed to act in good faith in connection with
its sale of Cayuga Reservation lands at the 1796 public auction need not detain the
court for long. It isundisputed that by its express terms the 1795 State Act
provided that the State would purchase the Indian lands for what was the
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equivalent of only 50 cents per acre, whereas such lands were to be sold by the
State for no less than the equivalent of $2.00 per acre. See St. exh. 48 at 616.
Consequently, inherent in that statutory scheme was a profit for the State. Given
the prices mandated under the 1795 Act, the State’s minimum profit was to be four
times that of itsoriginal purchase price. Based upon that statutorily anticipated
minimum profit, the State’ s lack of good faith isvirtually self-evident, even if it
never actually realized a profit.

Thisis not the first time the State has been condemned for this 1795 Act
which was anything but what it professed to be — an Act “for the better support” of
the Cayuga and the other two Indian Nations named therein. Not only did the
1795 Act contain abuilt-in profit for the State, but when the Cayuga Reservation
lands were auctioned by the State in November 1796, it realized an even greater
profit. Perhaps the most damaging evidence of the State’ slack of good faith in
this regard comes from the State itself. The Council of Revision vetoed or
“disapproved,” the 1795 legislation on the basis, inter alia, that “three-quarters of
the land ceded would go for the benefit of the State and not over one-quarter for
the benefit of the Indians.” See Gov. exh. 375 at 141 and 142. In some respects
the Council of Revision was prescient when it vetoed that Act because, among
other reasons, essentially that Act was a revenue generating mechanism for a new
State anxious to establish and extend itself in the new Republic. See Gov. exh.
375 at 142. Indeed, in a proceeding 114 years after the fact, that is what the State
Board of Land Commissioners found; that the State had realized a profit of
$247,609.33, or an average price of $4.50 per acre, or $2.50 per acre more than the
statutory minimum. See Gov. exh. 374 at 74-77. The fact that the 1795 Act
authorized the State to purchase the Cayuga lands at a profit, coupled with the fact
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that the State realized even a greater profit than anticipated under that Act, readily
convinces this court that the State did not act in a manner even approaching good
faith. Not only did the State pass thisimprovident Act in thefirst place (and in so
doing overrode the Council of Revision’s soundly reasoned veto), but it then
proceeded to enter into the 1795 Cayuga Ferry Treaty under the authority of that
same Act.

5. Adeguacy of Consideration

Closely related to the issue of the State’'s subsequent sale of the Cayuga
lands, isthe issue of whether the Cayuga received adequate consideration for their
lands under the payment provisions of the 1795 Treaty. Fromthe U.S.
perspective, the consideration which the State paid for the Cayuga Reservation
was “unconscionable”’ and “grossly unfair[,]” and hence supports afinding of bad
faith on the part of the State. See U.S. Pre-Tr. Memo. at 23; U.S. Post-Tr. Memo.
at 30; and U.S. Resp. at 23. The State offers three reasons as to why the court
should not impute bad faith to it on the basis of this allegedly inadequate
consideration. None of these reasons are valid, however, especially considering
the abundance of proof demonstrating that the Cayuga were not adequately
compensated for the land which they ceded to the State under the 1795 Cayuga
Ferry Treaty. This proof includes the State' s recognition, in later years of the
inadequacy of the 1795 consideration which it paid the Cayuga. See, e.q., Gov.
exh. 464 at 2; Gov. exh. 375 at 141-43.

The State first urges the court to use “contemporary history” of the U.S.’
acquisition and resale of Indian lands “as the measuring stick for the
reasonableness of New Y ork’s dealings with the Cayugd[.]” St. Reply at 19.
Under that standard, the State asserts that its 50 cents per acre payment to the
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Cayuga “was far from unconscionable.” 1d. Thereisabasic flaw with this
argument. It isdifficult to see how the U.S.’ sale of western Indian lands made in
accordance with federal law in “contemporary” timesis relevant to this 1795
transaction.

The State fares no better with its second argument. The State is urging the
court to assess the adequacy of the consideration paid the Cayuga by applying real
estate valuation principles, many of which were developed during Phase | of this
litigation. Relying upon such principles, the State vigorously disputes that it ever
made a profit from the sale of the former Cayugalands. Thereis no need for the
court to engage in such an analysis, however. The terms of the 1795 Act itself,
coupled with the profit realized by the State a year |ater, are sufficient to show that
while perhaps not “unconscionable,” the consideration paid by the Statein 1795
was not adequate. Indeed, regardless of what transpired at the 1795 Treaty
negotiations, the State had the “upper hand” entering those negotiationsin at least
one very important respect: The 1795 Act only authorized the Commissioners to
pay 50 cents per acre for the purchase of the Cayuga lands. Therefore, whether or
not the State actually realized a profit, the terms of the 1795 Act and the fact that
private landowners were willing to bid nine times the price which the State paid to
the Cayuga, support afinding that the Cayuga received inadequate consideration in
1795. See Gov. exh. 362 at 59.

Third, the State argues that the U.S.” silence following the 1795 Treaty, not
even “hint[ing] that the transaction was deemed to be unconscionable,”
underminesthe U.S.” argument today that the consideration was unconscionable.
See St. Reply at 19. The court disagrees. The U.S.” silence in the aftermath of the

1795 Treaty istroubling in more ways than one, but it does not provide abasis for
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finding that the Cayuga were adequately compensated for their land in 1795,
especially when all of the evidence points to the contrary.

The weakness of the State’ s arguments is exacerbated by the State’ s own
acknowledgment in later years as to the inadequacy of the consideration which it
paid to the Cayugain 1795. After the Cayuga presented several memorials to the
State between the mid-1800s and the early 1900s, in 1907 the Legidature
authorized the Cayugato present their claim that they had not been sufficiently
compensated to the State Land Board. The Board, in turn, appointed a Special
Investigator, Joseph Lawson, Esg., who reported to the Board, among other things,
“that the annuity now received by . . . [the] Cayuga nation. . .is not an equitable,
just and fair annuity, in view of the large profits made by the Sate. . . on the
purchase and sale of lands formerly belonging to [the] Cayuga Nation[.]” See
Gov. exh. 374 at 77 (emphasis added). The Board adopted Lawson’s report in full,
including the just quoted finding. Seeid. at 79. Particularly in light of the State’s
own acknowledgment, albeit after-the-fact, of the inadequacy of the 1795
consideration which it paid to the Cayuga, the court finds no basis for holding that
the State acted in good faith with respect to the amount of that consideration.

After examining the vast and comprehensive historical record pertaining to
the 1795 Cayuga Ferry Treaty, which included an abundance of evidence
providing the backdrop for that Treaty, the court finds as follows with respect to
the State' s purported good faith in that regard.

There were a number of historical events upon which the parties heavily
focused in an effort to show the State' s good faith or lack thereof. Not all of those
events are directly relevant to the fundamental issue of the State's good faith

though. For instance, the Sullivan-Clinton Campaign did not advance the State’s
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assertion that it acted in good faith, particularly as to the Cayuga, because that
battle was essentially retaliation for the events at Wyoming Valley; such battles are
an unfortunate but predictable by-product of any war; but events such as those did
assist in providing a historical context for the 1795 Treaty. Thus those events
outlined herein to stress the importance, indeed the necessity, of looking at the
“big picture” when examining events which occurred hundreds of years ago, and
where there are no witnesses with first-hand knowledge of these events.

An examination of all of the circumstances surrounding the 1795 Treaty,
including the proof which was thoroughly developed as to the Cayuga' s and the
State'srolesin historical events such as the American Revolution, persuades the
court that the State was not motivated by a deliberate intent to cheat or defraud the
Cayugain relation to those two Treaties. Nor does the record support afinding
that the State at that time wilfully violated the Nonintercourse Act. Infact, in
sharp contrast to Wickham, 955 F2d. 831, there “is [not] every indication . . . that
the [State] knew it was clearly violating a specific statutory duty created by the
[Nonintercourse Act].” Seeid. at 83 (emphasis added). As previously discussed,
at aminimum the State had a general awareness of the Nonintercourse Act prior to
executing the 1795 Treaty. But the present record does not establish that Jay,
Clinton, or any other high-ranking State official was aware of a specific statutory
duty imposed upon the State by the Nonintercourse Act, especially with respect to
this 1795 land cession. Likewise, thereisinsufficient evidence to support a
finding that the State engaged in a “blatant scheme to defraud” the Cayugawhen it
entered into the 1795 Treaty. Cf. Drexel Burnham, 837 F.Supp. at 609 (ordering

two repeat offendersin a securities law action to pay prejudgment interest where

they had engaged in such a scheme, and where they had repeatedly refused to
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acknowledge the wrongfulness of their actions).

There is more than enough proof in the record, however, to support a finding
that in several critical ways the State of New Y ork did exhibit alack of good faith
in its dealings with the Cayuga during the relevant time frame. The first such
instance occurred in 1789. In July, 1788, the State ratified the U.S. Constitution
which explicitly provides: “No Sate shall enter into any Treaty[.]” U.S. CONST.
art. 1, 8 10 (West 1987) (emphasis added). The Constitution also explicitly grants
treaty making power to the U.S. President, “with the Advice and Consent of the
Senate].]” 1d. art. 2, 8 2, cl.2. Given the State’ s ratification of the U.S.
Constitution in 1788, presumptively it should have been aware of those two
provisions when it entered into the Treaty of Albany with the Cayuga Lake
minority less than ayear later, in February 1789. Yet, disregarding that
unequivocal constitutional language, the State, not the Federal Government, and
not the U.S. President, entered into the 1789 Treaty without the “Advice and
Consent of the Senate].]” Seeid. The State's brazen disregard of the U.S.
Constitution significantly undermines its assertion that it acted in good faith asto
this 1789 Treaty.

Turning to the 1795 Cayuga Ferry Treaty, the plaintiffs offer a host of
different reasons which they argue are indicative of the State' s lack of good faith
in relation thereto, and which have already been discussed at some length. To
quickly summarize, the record does not support a finding that the State displayed a
lack of good faith during the 1795 negotiation processitself. For the reasons set
forth herein, neither the availability of alcohol, the purported “bribes,” nor the
alleged cultural misunderstandings support afinding that the State failed to act in

good faith with respect to those negotiations. Likewise, thereisno merit to
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plaintiffs’ claim that the State did not exercise good faith in the 1795 negotiations
because it negotiated with the Cayuga majority faction, as opposed to the Cayuga
Lake faction. Thisisjust another example of the Cayuga' s continuing inability to
present a united front to the State insofar as their lands were concerned.

That said, one of the most flagrant examples of the State’ s failure to act in
good faith arises in connection with the 1795 Treaty itself; that was the State’s
passage in the first place of the 1795 Act, which authorized it to proceed with
treaty making to obtain lands from three member Nations of the Iroquois
Confederacy, including the Cayuga. As should be readily apparent by now, in this
court’s opinion, that Act was nothing more than a transparent attempt on the
State’ s part to generate revenue at the expense, both economically and otherwise,
of the Cayuga. The State's passage of this Act is all the more disconcerting given
that the Council of Revision, of which Governor Clinton was a member, vetoed
this Act because, among other reasons, “it was improper to become alaw since it
was not in the best interest of the Indiang].]” See Gov. exh. 363 at 464 (internal
guotation marks and footnote omitted) (emphasis added). The Council further
reasoned that the 1795 Act “did not live up to the promises made by both houses
of the legislature in concurrent resolution” the preceding year. Seeid. That
Resolution stated:

His Excellency the Governor, was requested
to confer with the Indians then in the city of
Albany, and to give them the fullest
assurances of the continued friendship of the
State towards their brethren the Six-Nations,
and that the legislature would protect and
secure them in the possession and enjoyment
of their reservation, according to the
agreements made with their several nations,
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and were ready to make any further
disposition thereof for their sole benefit,
when the wishes of their respective nations
shall be made thereon for that purpose.

Id. at 464-65 (internal quotation marks and footnote omitted).

Evenin the face of that 1794 Resolution and the Council of Revision’s veto
of the 1795 Act, first the State Senate and then the State Assembly overruled that
veto. They did so despite the fact that it is difficult to imagine legislation which
was more contrary to that earlier Resolution by the State than the 1795 Act. That
1798 Act was not for the benefit of the Cayuga, as it purported to be, but rather it
was an Act to the detriment of the Cayuga.

Asto the 1795 Cayuga Ferry Treaty itself, the State al'so did not act in good
faith either asto its sale of the former Cayuga lands thereunder, or asto the
consideration which it paid for those lands. Because the 1795 Act provided for a
sizeable profit to the State, the profit scheme inherent in that legislation manifests
the State’ s lack of good faith regarding its subsequent sale of the Cayuga's land.
In addition, the record is replete with references in several forms, such asthe
Council’ sreasons for vetoing the 1795 Act, and in later proceedings before the
Land Office Board, asto the State’ s self-serving profit motive in passing this
legidlation, and the profit which it realized.

There is one other facet of the 1795 Treaty which bolsters the court’s
conclusion that the State did not act in good faith with respect thereto, and that is
the scope of the State’ s knowledge of the requirements of the Nonintercourse Act
prior to its execution of that Treaty. Initsearlier discussion of this factor, the
court found that the State had a general awareness of the Nonintercourse Act, but

that the record is unclear as to the extent of that awareness, especially asit relates
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to the 1795 Cayuga Ferry Treaty. The court emphasizes, however, that when it
made thisfinding it did so in isolation. Stepping back and viewing the totality of
the evidence in historical context, however, reveals that the State' s failure to
comply with the Nonintercourse Act, despite its general awareness of the same at
the time, was an act which was not wholly innocent, especially given the State’'s
overt profit motive. To conclude, although the court cannot find that the State
willfully violated the Nonintercourse Act, there is sufficient evidence in the record
to show that it acted in calculated disregard of that federal statute; and such
calculated disregard is not indicative of good faith.

N. 1807 Treaty

The State’ s treaty making did not end in 1795. Prior to the 1807 Treaty, in
addition to the treaty with the St. Regis, the State entered into several other treaties

with other member Nations of the Iroguois Confederacy. In 1798 and againin
1802, the State entered into two separate treaties with the Oneida, both of which
satisfied the Nonintercourse Act. At the time of thisfirst Oneida Treaty, in 1798,
John Jay was still governor of New Y ork State. And, as already discussed, at |east
as late as September 1, 1795, he demonstrated an understanding both of the
requirements of the Nonintercourse Act and of the fact that the State could not
proceed alonein that regard. See St. exh. 740 (Jay letter to Pickering regarding
impending St. Regis Treaty wherein Jay advised Pickering that the State had made
all the necessary arrangements, but wanted an immediate response from the U.S. as
to appointment of its commissioners because the State’ s proceedings were
“necessarily . . . suspended until [Jay] receive[d] [the U.S."] answer[]”).

In addition to that St. Regis Treaty in 1789, while Jay was still governor, the
State entered into atreaty with the Oneida. Plainly that treaty wasin compliance
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with the Nonintercourse Act, asit states thereon that “ Joseph Hopkinson
Commissioner appointed under the authority of the [U.S.]” was “PRESENT[.]” Nat.
exh. 16 at 249. He also executed that treaty, seeid. at 251, which was
subsequently ratified by Congress. See Nat. exh. 61 at 24. And although Clinton
had resumed the governorship by 1802 when the State entered into the second
Oneida Treaty which is part of thisrecord, see Tr. at 3923, that treaty, too, was
entered into in compliance with the Nonintercourse Act. There was afederal
presence at that 1802 Treaty: “John Tayler Agent appointed under the authority of
the [U.S] to hold the Treaty[.]” See Nat. exh. 17 at 256. Tayler also executed that
Treaty and it too was subsequently ratified by Congress. Seeid. at 257; and Nat.
exh. 61 at 24. Thus, the record firmly establishes that the State entered into at |east
two, perhaps three, separate treaties for cessions of Indian lands prior to its 1807
Treaty with the Cayuga; and at |east two of those treaties fully complied with the
Nonintercourse Act. The foregoing demonstrates the State’' s awareness, not just
generally but specifically, asto the proper procedures to be followed under the
Nonintercourse Act, yet, the State again, in 1807, failed to follow that procedure
with respect to the Cayuga.

After the 1795 Treaty, the Cayuga Nation began to disperse even more.
Some continued to live at Cayuga Lake, but others went to Buffalo Creek or across
the Canadian border to Grand River, places to which other Cayuga had previously
moved. See Gov. exh. 362 at 63. Although the proof is not definitive, it shows
that in all likelihood at least by 1800, if not before, there were no Cayuga
remaining in the Cayuga Lake area. See Tr. at 3008-09; and St. exh. 623 at 59.

Because so many of the Cayuga had |eft their former homeland, and because

they werein dire financial straits, it is no surprise that in 1799 and again in 1807
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some of them approached the Governor regarding the sale of what remained of
their once relatively sizable homeland. Inthe summer of 1799, Governor Jay
informed U.S. Superintendent of Indian Affairs Israel Chapin that “a considerable
part of the Cayuga Tribe wished to sell their reserved Land[.]” St. exh. 65; and Tr.
at 3494. Because “anumber” of Cayuga opposed that sale, Jay was hesitant to
pursue thisrequest. 1d. Jay was amenable though if “reasonable [tjerms’ could be
reached, and if a stipulation could be agreed upon whereby “a specified portion of
the purchase money should be paid to the one party, and the residue to the other
party.” Id.; and Tr. at 3494-95. In that way, Jay desired to appease both “the mass
of the Tribe [who] [we]re anxiousto sell, and . . . [the] small party who [we]re
jealous lest Injustice. . . bedonethem.” 1d.; and Tr. at 3495. Accordingly, Jay
instructed Chapin to determine if the Cayuga could agree amongst themselves on
this sale, and to see what “would be the lowest Terms on which they would sell.”
Id. Evidently based upon prior experience, Jay frankly informed Chapin that if the
Cayuga could not agree, then he “doubt[ed] the Expediency of buying the Land of
the Mgority, and being afterwards troubled with the Remonstrances & Discontents
of the minority.” 1d.

Apparently nothing came of the Cayuga’'s 1799 request. But the next year,
in the early summer of 1800, Chapin reported to Jay that “the whole Cayuga
Tribe” had moved westward, and Chapin was planning to meet with “a number of
their Chiefg[,]” who were still interested in selling the remaining portion of their
Reservation. See St. exh. 66. Jay wrote Chapin that if the Cayuga would “all
uniteinthe sale” of that land, the State would buy it, provided the price wasfair
and in the best interest of the public. |d. (emphasis added). Jay observed that the
price the State would be willing to buy would be affected by the relatively small
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size of the remaining land, and the State' s expenses, such as the cost of a“national
Commissioner[.]” Id. Jay again instructed Chapin to ascertain what would be the
lowest price for which the Cayuga would agreeto sell. Seeid.

Record proof asto what transpired between that second request by the
Cayugain 1800, and the State’s 1807 agreement in principle to purchase those
remaining Cayuga landsis practically non-existent. See St. exh. 623 at 60; see
also Tr. at 3496. The proof does show, however, that on February 26, 1807,
Governor Morgan Lewis, two members of the “Cayuga Tribe,” and “their
interpretor [sic] Josfe [sic] Parish Esquir€]] . . . , the Superintendant [sic] of Indian
affairsin this State],]” executed an agreement wherein the State agreed to purchase
nearly all of the remaining Cayuga lands,?® roughly three square miles, totaling
3,200 acres. See St. exh. 50 at 1 and 3. The payment terms for one lump sum
payment of $4,800.00 or $1.50 per acre, id. at 2, thus leaving the Cayuga “without
ahomein New York State].]” See Tr. at 3009; and 4145; Gov. exh. 374 at 19.
That principle in agreement did not take the form of atreaty, however, until May
30, 1807. See St. exh. 52 at 229. Even though the Cayuga received only
$4,800.00 for that land, later in that same year those former Cayuga lands were
appraised “at approximately $14,899.41[.]” See Gov. exh. 374 at 19; and Tr. at
30009.

Like the 1795 Treaty, this court has previously held that this 1807 Treaty
was not “ratified by the federal government in accordance with Article |1, Section

2 of the U.S. Congtitution,” and hence plaintiffs established a prima facie case of a

23

Approximately 34 years | ater, the State completed its purchase of al Cayuga lands
when it purchased the one sguare mile lot which had been reserved for Fish Carrier in the 1789
Treaty of Albany. See Gov. exh. 362 at 66.
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Nonintercourse Act violation. See CayugalV, 730 F.Supp. at 489. And also as

with the 1795 Treaty, the court’s earlier holding remains the law of the case. See
Aramony, 254 F.3d at 411. Therefore, the court need not revisit the issue of the
validity of the 1807 Treaty under the Nonintercourse Act, despite the Cayuga's
contention, through Dr. Hauptman, that the State’'s bad faith here is due, inter alia,
to the absence of afederal commissioner. See Tr. at 4146. Thereisevidencein
the record, though, which easily supports afinding that the State acted in bad faith
regardless of whether or not afederal commissioner was present.

The State contends that it did act in good faith in negotiating this 1807
Treaty because, as improbable as it might seem, the State depicts that Treaty as
“keeping with [its] longstanding policy of protecting the interests of the Cayuga
minority . . ., at the hands of the Cayuga majority who had been intent on selling
the [R]eservation ever sinceit[s] . . .creat[ion] in 1789[.]" See St. Ph. Il Memo. at
12. Ashas been its strategy throughout this litigation, the State attempts to divert
attention away from its own actions by pointing the finger at the Federal
Government, declaring: “The [U.S.,] through its duly appointed Indian agent,
transmitted the Cayuga’ s request to make the sale to the State, was fully aware of
all details of the transaction, participated in its fruition, and signed the [ 1807
Treaty.]” 1d. at 12-13.

The court’ s attention cannot be so easily diverted. The State is conveniently
ignoring the record evidence showing that it was fully aware of the Nonintercourse
Act requirements by 1807, but it still did not abide by that Act with respect to this
1807 Cayuga Treaty, which Congress has never rétified. The Stateisalso
overlooking the fact that as with the 1795 Cayuga Ferry Treaty, the consideration
which it paid the Cayugain 1807 for nearly all the rest of their homeland was
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inadequate, as is evidenced by the fact that the State bought that land for $1.50 an
acre, and shortly thereafter it was appraised at approximately $4.50 an acre. Given
the State' s knowledge of the Nonintercourse Act by 1807, the State certainly
cannot be said to have acted innocently when it failed to comply therewith. In
fact, aninference can be drawn from the proof that the State knew, or should have
known of the necessity of complying with the Nonintercourse Act when entering
into land cessions with Indians.

O. 1807 Onward

So far, in ascertaining the State’ s good faith or lack thereof the court’s

analysis has been dominated, as was Phase |1, by events which happened mostly in
the late 18" and early 19" centuries. Plaintiffs’ claims of bad faith do not end with
the 1807 Treaty, however. They argue that the State continued to act with bad
faith in the immediate aftermath of the 1795 and 1807 Treaties, and has continued
to do so well into the 20" century. Primarily this argument is based upon the
Cayuga’ s repeated efforts, beginning in 1853, to attempt to get additional
recompense from the State for the cession of its homelands to the State in 1795.
Although not stated in exactly these terms, the thrust of this argument is that the
State acted in bad faith by rebuffing these efforts nearly every step of theway. A
related argument by the plaintiffsis that the court should not reduce or limit the
amount of pregudgment interest based upon laches or the delay in commencing this
lawsuit because any such delay is not attributable to the Cayuga -- they
commenced this lawsuit at the first available opportunity.

The State counters that it has made a “substantial showing” of its good faith
in its dealings with the Cayuga from 1807 onward, and plaintiffs have failed to
rebut that showing. See St. Reply at 30. Further argues the State, “plaintiffs have
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failed adequately to explain or justify their long and unreasonable delay in
bringing the present action[.]” St. Reply at 41.

The record contains considerable proof as to the Cayuga s efforts, beginning
in 1853, and continuing right up until the filing of this lawsuit in 1980, to “make
their voice heard” with respect to the sales to the State of their homelandsin 1795
and 1807. It isnot necessary for the court to go into the minutia of the Cayuga's
efforts and the State’ s responses thereto (although the parties did, both in terms of
the evidence proffered and in their briefing of the related legal issues), to resolve
the bad faith and delay issues which are being raised at thisjuncture. The
necessity of such an in-depth examination of this proof isfurther obviated by the
fact that the record facts which form the basis for both of these arguments are
nearly identical, and largely undisputed. See U.S. Resp. at 8. Thus what follows
are highlights of both the Cayuga’ s attempts to receive compensation from the
State for the past approximately 150 years, and the State’ s responses thereto.

The Cayuga s efforts began in 1853 when Dr. Peter Wilson, “awell-
educated Grand Sachem of the Six Nations,” see Gov. exh. 600, at 6, 1 5(h)
(internal quotation marks and citation omitted), first petitioned the State
Legislature on their behalf, by presenting aMemorial seeking the difference
between the amount for which the State subsequently sold their land and the
amount which the State originally paid to the Cayuga. See St. exh. 631. Dr.
Wilson resubmitted that Memorial to the State Legislature in 1861. See Gov. exh.
460. The State refused to appropriate funds, see Gov. exh. 445, exh. 5 thereto at 2,
in spite of the fact that the State Senate’s Committee on Indian Affairs found that
the Cayuga should be further compensated for the sale of their lands. See Gov.

exh. 464. The Committee offered a number of reasons for this recommendation,
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including the Legislature’s previous “appropriat[ion] [of] large sumsin liquidation
of the claims of other Indian tribes, resting upon precisely similar grounds.” See
id. at 3.

Undeterred, in the early 1900s the Cayuga retained an attorney to
“Investigate the possibility of legal action in connection with the 1795 land sale.”
See Gov. exh. 600, at 11, 15(y). Eventually with the assistance of counsel who
prepared another Memorial, three New Y ork Cayuga Chiefs submitted it to the
State Legislature in early 1906. Seeid. (citation omitted); see also St. exh. 633.
Shortly thereafter, the State’ s Attorney General issued an opinion concluding that
the Cayuga's claim, as set forth in that 1906 Memorial, “surviv[ed] any lapse of
time,” but was a claim over “which no court had jurisdiction[.]” St. exh. 635 at 2.
As authorized by an act of the State Legidature, the State Land Board appointed
attorney Joseph Lawson to investigate that same Memorial. Seeid. In Lawson’'s
1908 “Opinion,” he made a number of findings, including that “there rests a moral
obligation” upon the State “to make further provision for the support and
maintenance” of the Cayuga “based upon a consideration of, . . . [the] sum of
$247,609.33 as the profits realized by the State . . . from the sale” of the Cayuga's
former homelands in 1795, but that amount was “in no sense a measure of damage
sustained by [the] Cayuga by reason of [the State's| purchase.” See Gov. exh. 374
at 77. Based upon these findings, Lawson recommended that an act be prepared to
submit to the State Legislature “empowering” the State Land Board to enter into
negotiations with the Cayugafor “ajust and equitable disposition of” the 1906
Memorial. Seeid. at 78. Eventually the State L egislature passed an act
authorizing settlement, see Gov. exh. 375 at 29-32; and the State Land Board and
the New Y ork Cayuga agreed upon a“proposed settlement of $297, 131.20[.]”
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See Gov. exh. 600 at 13, 1 5(hh). That settlement was never finalized however.
The Cayuga persisted. When the State Land Board refused to cooperate in
further settlement attempts, in January 1913, they sought awrit of mandamus
compelling it to negotiate, see Gov. exh. 445, exh. 35 thereto, and that relief was
granted. After theissuance of that writ, the State agreed to payment of additional
annuities, but those payments were discontinued in 1918. From 1913 onward the
Cayuga persevered through various avenues within the State bureaucracy. Some
of the disputes during that time regarded annuity distribution among the Cayuga,
which had been a subject of contention even in the late 1700s. It was not until
1958, however, that the State finally passed into law an act authorizing settlement
with the Cayuga. See Gov. exh. 600 at 22, 1 5(mmm) (citing Chapter 918 of the
Laws of 1958). Throughout thistime period, for all intents and purposes, basically
the Cayuga were foreclosed from pursuing relief in state courts. Moreover, it was
not until the Supreme Court’s landmark decision in Oneida Indian Nation v.
County of Oneida, 414 U.S. 661 (1974), that the federal courts became available to

Indian Nations making Nonintercourse Act claims of the type which the Cayuga

are asserting in this lawsuit. Reversing the lower courts, in 1974, for the first time,
the Supreme Court recognized that Nonintercourse Act claims such asthe
Cayuga's claims herein do present afederal question “[g]iven the nature and
source of the possessory rights of Indian tribes to their aboriginal lands,
particularly when confirmed by treaty[.]” Id. at 667.
1. “Bad Faith”
Keeping in mind that the State has the burden of proving its good faith, the

court finds that it has not satisfied that burden here. The record does support a
finding, as the State urges, that ultimately the Cayuga did succeed, through legal
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and political means, in gaining additional compensation in the form of increased
annuity payments, which the State has continued to pay through the years. It does
not necessarily follow from such afinding, however, that the State acted in good
faith in its dealings with the Cayuga in the post-Treaty years.

In arguing that it acted in good faith because eventually the Cayuga received
additional compensation from it, the State is ignoring two important points.
Assuming arguendo the adequacy of those increased annuity payments, the State is
ignoring the length of time it took the Cayugato finally receive those payments. It
did not take the State afew years, or even afew decades to make those payments;
it took over 100 years. And while some of that time is understandable given the
delay inherent in most political processes, there is evidence in the record that a
substantial portion of that delay is attributable to the State, which often times
refused to acknowledge its obligations to the Cayuga. See, e.q.. Gov. exh. 445,
exh. 35 thereto at 4 (Supreme Court State Land Office “wholly neglected failed
and refused” to negotiate with the Cayuga as required by a State law). The Stateis
also ignoring the fact that the court must, as it has done throughout Phase 11 of this
litigation, view the State’' s treatment of the Cayuga post-1807, not in isolation, but
in the larger context. When that is done, there is simply no basis for finding that
the State’' s actions in those later years were taken in good faith.

By the mid-19th century, as the evidence makes abundantly clear, the State
was aware or should have been aware of its previous Nonintercourse Act
violations, at least asto the 1807 Treaty. More important is the fact that
practically since the Cayuga presented their first Memorial in 1853, various State
officials and State entities recognized, time and again, that the Cayuga had not, to
put it bluntly, been treated fairly by the State, and hence the State at least had a
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moral obligation to rectify that wrong. The record from thistime period is aso
filled with acknowledgments by the State that essentially it took advantage of the
Cayugain 1795. See, e.q., Gov. exh. 464 at 2 (1861 State Committee of Indian
Affairsreporting that “[w]hile the Statewas. . . , encouraging the Indians to
emigrate to the then far west, extinguishing their titles to their lands, and then
disposing of those lands for much larger sums than they had cost, the Cayugas, in
common with other tribes, experienced all the evils, without any of the benefits of
that civilization before whose majestic stride they are forced to recede.”) And
although the State was not obligated to treat all Indians within its borders the
same, the State’ s willingness to recognize its “moral obligation” with respect to
others, such as the Stockbridge Tribe of Indians, see Gov. exh. 374 at 76, renders
the State' srefusal to promptly do the same with the Cayuga all the more
questionable.

In an effort to show its good faith, the State challenges both the type of
relief which the Cayuga sought in the various State proceedings, as well asthe
nature of the claims asserted therein. The fact that the Cayuga are now seeking
greater and/or different relief than they previously sought from the State does not
change the court’ s opinion that the State did not act in good faith in its handling of
the Cayuga' s various claimsin the post-Treaty years. Equally speciousisthe
State' s attack on Dr. Wilson for his failure to challenge the validity of the
underlying Treaties, and instead only seeking additional compensation for the
Cayuga. The nature of the claims being made does not excuse the State’ s conduct.
Finally, when viewing the State’ s entire course of dealing with the Cayuga, its
treatment of the Cayuga since 1807 is simply a continuation of its poor treatment

of the Cayuga in the preceding years. Even if the court wereto find that the State
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acted in good faith in the post-Treaty years, given the current state of the record in
terms of its lack of good faith prior thereto, a subsequent finding of good faith
would not change the court’ s analysis of the prejudgment issues herein.
2. Delay

The Cayuga argue that the court should “give little, if any, weight to any
such evidence [of laches]” as a“possible basis for reducing the amount of
prejudgment interest to which [they] may be entitled.” Cay. Pre-Tr. Memo. at 8.
In making this argument, the Cayuga contend that “laches cannot be imputed to a
party who lacks the authority to seek legal redress[,]” and because “until the mid-
20th century no federal or state court could have asserted jurisdiction over the type
of tribal claim brought by the plaintiffs [here]in[,]” it would have been “futile”’ for
them to have pursued alawsuit of thistype. Seeid. at 8; 9; and 14. Put somewhat
differently, the Cayuga are arguing that if there was a delay in bringing this
lawsuit, it was not unreasonable due to the foregoing, and likewise not attributable
to them because they commenced this action at the first available opportunity.
Conversaly, the State argues that the Cayuga “were fully capable of pressing their
claims, but simply chose to pursue types of relief other than those sought in this
lawsuit[,]” St. Reply at 41, and thus the court should deny or reduce prejudgment
interest on the basis of this delay.

“[A]n equitable consideration such as laches can[] bar an otherwise valid
claim for [pregudgment] interest[.]” West Virginiav. U.S., 479 U.S. at 311 n. 3

(citation omitted). Asthis court recognized earlier in thislitigation, in the context
of the availability of gectment as aremedy, there are two essential elementsto
laches, “unreasonable delay committed by the plaintiff and prejudicial
consequences suffered by the defendant.” Cayuga X, 1999 WL 509442, at * 25
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(internal quotation marks and citation omitted). The parties did not address this
second factor, perhaps because the prejudice to the State is so patently obvious. If
laches or delay does not serve to bar, limit or reduce the Cayuga’ s prejudgment
interest claim, then, based upon the conclusion of the Cayuga' s economist that
they are entitled to $1.7 billion in such interest, the prejudice to the State is clear.
The parties do dispute the issue of whether the delay of roughly 200 years
between the time of thefirst “injury” arising from the 1795 treaty and the filing of
this lawsuit in 1980 isreasonable. The court cannot find that the Cayuga are
responsible for any delay in bringing this action. The Cayuga's effortsto seek
redress from the State for the loss of their homeland in 1795, as recounted above,
attest to their perseverance and fortitude. Those efforts do not support afinding
that the Cayuga should be denied prejudgment interest simply because they took
advantage of the legal and political mechanisms available to them through the
years. Furthermore, asthis court has previously recognized, “protests, complaints
and negotiations looking toward a settlement of the controversy go far to explain
the reasonableness of the delay.” CayugalX, 1999 WL 509442, at *25. In short,
the court finds that this delay was not unreasonable, insofar as the actions of the
Cayuga are concerned. Aswill be seen, that does no mean, however, that the court
will not take into account the passage of more than 200 years between the time of
the 1795 treaty and the date upon which judgment will be entered. At thispointin
the litigation, and given the extraordinarily unique facts of this case, in the court’s
view, it is not significant which party, if any, bears the responsibility of this more
than 200 year delay. What is significant is the passage of so much time.
Irrespective of why, there has been alapse here of more than 200 years between

the time the Cayuga' s rights were first violated under the Nonintercourse Act and
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the time of judgment, which has not yet been entered due to the procedural posture
of this case. Sufficeit to say for now that the passage of over two centuriesis
unprecedented in the context of pregudgment interest, and the court will take that
into account in calculating prejudgment interest here.

In making afinal determination as to whether the Cayuga are entitled to an
award of prejudgment interest and the amount thereof, it is appropriate to briefly
summarize the court’ s findings thus far. Prejudgment interest is necessary to fully
compensate the Cayuga because not only did they sustain the loss of their
homeland, for which the jury found they were entitled to compensation totaling
$37 million, but they have sustained the additional loss of not having that
compensation available to them over the years for investment or other purposes.
At the same time, the court does not agree with the Cayuga that the purpose of
such award isto augment or increase the jury’s award because supposedly the jury
verdict did not adequately compensate them. The fact that the Nonintercourse Act
isessentially remedial in nature also augursin favor of a prejudgment interest
award herein as do considerations of fairness and the relative equities. The
historical record before the court demonstrates all too vividly that the State did not
act in good faith toward the Cayuga at the time of the 1795 and 1807 Treaties, but
also on subsequent occasions throughout the 200 years under consideration herein.
In sum, the Wickham factors undoubtedly warrant a grant of prejudgment interest
in favor of the Cayuga.

Since the issue of prejudgment interest first arose, the amount of such an
award has been the more challenging issue, primarily because of the extremely
long interval between the time of injury and the entry of judgment here.

Therefore, even though the economic evidence was not nearly as extensive or
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comprehensive as the historical evidence, calculating prejudgment interest in this
case raises its own complicated issues.

The prejudgment interest issues herein are novel because this lawsuit is
novel, indeed practically unprecedented (at least in terms of the remedy phase), in
that the wrongs complained of occurred over two centuries ago.

Prejudgment interest is commonly awarded in a variety of contexts, such as
on back pay awardsin Title VII actions, see, e.q., Gierlinger v. Gleason, 160 F.3d
858, 874 (2d Cir. 1998); in Securities and Exchange Commission proceedings, see,
e.q., SE.C. v. Warde, 151 F.3d 42 (2d Cir. 1998); and on claims for unpaid
benefits for violations of Employee Retirement Income Security Act, McDonald v.
Pension Plan of NY SA-ILA Pension, 153 F.Supp.2d 268, 297 (S.D.N.Y. 2001), to

name afew. Despite the frequency with which such awards are made, analysis as

to how those awards are determined has received relatively little attention from the
courts. Consequently, in analyzing the unique prejudgment issues before it, not
only has the court been confronted with an extremely difficult and unusual set of
facts, but case law has not been particularly instructive.

Economic Evidence

During Phase 11, in addition to the three historian experts, the court heard
the
testimony of three expert economists. Peter Temin, Ph.D., currently the Elisha
Gray |1 Professor of Economics at the Massachusetts Institute of Technology
(“MIT”), on behalf of the Cayuga; Mark P. Berkman, Ph.D., Vice President,
National Economic Research Associates, Inc., on behalf of the U.S.; and Dr.
Grossman, identified earlier, on behalf of the State.

The three economists arrived at different conclusions as to the amount of
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interest to which the Cayuga may, or in the case of Dr. Grossman, the amount to
which they may not be entitled. Dr. Grossman, the State's economist, came to the
conclusion that it is actually the Cayuga who owe the State money. “[T]hereisa
huge gulf” between the economists insofar as these amounts are concerned. See
Cayuga X1V, 2000 WL 654963, at *3. During Phase Il it became apparent that
although thereis still a“huge gulf” as to the economists' conclusions, they have
several significant areas of agreement regarding how to analyze the issue of
prejudgment interest.

The economists agree, first of al, that in general an award of prejudgment
interest is necessary to wholly compensate a plaintiff because such an award takes
into account a plaintiff’slost opportunity cost, or the time value of money. And,
as discussed earlier, this economic principle has been widely adopted by courtsin
calculating prejudgment interest.

In the present case, the necessity of compensating the Cayugafor lost
opportunity cost is based on the proposition that if they had not been injured at the
time in the amount the jury determined for each of the 204 years for which it
awarded damage, they could have used or invested those funds. Without that
money or property, they incurred lost opportunity costs with respect thereto.
Accordingly, the Cayuga must be compensated for the lost opportunity cost of the
money to which they did not have access through the years.

To calculate lost opportunity cost in this case, for example, it is necessary to
find a measure of damages available to aperson in 1795 (or other past year) who
had the resources to invest. Depending upon the type of investment, however, the
value of the money invested may increase or decrease. Generally bonds are
deemed to be relatively low risk, and thus yield lower interest rates. See Nat. exh.
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64 at 9, 125. Stocks, on the other hand, ordinarily involve greater risk and thus
have a higher rate of return. Seeid. Becausethereis no way to know what the
Cayuga would have done with the property or money absent the Treaties in
guestion there is no way to know the investment risk they would have taken in
relation thereto.

The three economists also agreed that ordinarily compound as opposed to
simpleinterest is preferred. Dr. Berkman emphatically stated, “from an
economist’s perspective, compound interest is always correct.” See Gov. exh. 2 at
7, 11V (E) (emphasis added); see also St. exh. 721 at 4, § 10 (“[T]ypically
economists . . . use compound interest in their calculations’ because they “assume
that any interest paid could be reinvested and, . . . , interest can be earned upon
interest.”). Inasimilar vein, Dr. Temin declared that compounding “is the only
way to calculate the opportunity cost that makes any sense.” See Nat. exh. 64 at
13, 1136 (emphasis added). Again, this comports with basic principles of
prejudgment interest jurisprudence.

The economists also agreed that the “risk-free” rate isthe proper rate to be
used here, assuming access to financial markets. Asto thisfactor, Dr. Grossman
challenged the opportunity cost analysis of both Temin and Berkman because, for
one thing, in Grossman’s view it is difficult to ascertain opportunity costs at the
timein that access to financial markets was extremely limited in the last 18" and
early 19" centuries. Thus, insofar as Temin and Berkman are assuming that
financial markets were available, and that the Cayuga had access to them, Dr.
Grossman questions that assumption.

As discussed earlier in the context of whether or not the jury verdict was

was inconsistent, a substantial portion of Dr. Grossman'’s testimony was
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devoted to his theory that the jury improperly compared “constant” and “current”
dollars, using the definition of “current” dollars which evidently is generally
accepted among economists, but is not the definition which the jury was instructed
tousein Phasel. For the reasons previously set forth herein, because the court
disagrees with Grossman'’ s interpretation of the jury verdict, it also disagrees with
his prejudgment interest cal culations based upon his “adjustment” to the jury
verdict. Even if the court agreed with Grossman’s methodology, it would not
apply that methodology in this case because to do so would render atruly
untenable result. When Dr. Grossman did his own independent analysis of the
jury’sverdict, he concluded that instead of the State owing the Cayuga money for
lost rent, it would be the other way around. That is so because Grossman’'s
analysis “suggest[s] that the credits to the State exceeded the amount that damaged
the plaintiffsin virtually every year.” St. exh. 721 at 10, 1 26 (citation omitted).
Furthermore, “[t]he implication” of assuming, as Grossman does, “that the jury
expressed their verdict in constant 2000 dollarg[,] . . . isthat the State does not owe
any damages for loss of past use and possession.” Seeid. at 27 (emphasis
added). In other words, strictly applying Grossman’s economic based theory asto
how the verdict, particularly with respect to lost rent damages, should be
calculated would result in the Cayuga owing the State approximately $7.6 million
dollars.* SeeTr. at 6450-51; see also St. exh. 721, exh. 4 thereto at 25.

The court cannot countenance such aresult, which in the context of the

present case would be fundamentally unfair and inequitable. Requiring the

2 The State’ s assurances that it will not actually collect from the Cayuga does not

change the court’ s opinion that Grossman’s analysis, using an “adjusted” jury verdict, is
inappropriate.
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Cayuga, the prevailing party, to pay the State, the defendant who has been found
liable for $37 million, would erode the whole concept of prejudgment interest.
The Cayuga would not receive full compensating because without any
prejudgment interest whatsoever, they would not be compensated for the loss time
value of their money. Furthermore, under this scenario potentially the State would
be rewarded in that it would effectively have had an interest-free loan for over 200
years.

Because the court is unwilling to follow Grossman’s approach for
calculating prejudgment interest, and given that he has recognized the validity of
Berkman's and Temin’s analyses, if the court does not accept his reading of the
verdict, it will not consider Grossman’s alternative calculation methods. In
addition to Dr. Grossman, the State also relied upon its real estate appraisal expert,
John D. Dorchester, Jr., who also testified during Phase |. Upon the U.S.” motion
in Phase |1 to strike his testimony, the court limited Dorchester’ s testimony to
possible prejudgment interest calculations, subject to alater determination of
relevancy. SeeTr. at 6128-29. After hearing Dorchester’ s testimony, and
carefully reviewing his April 25, 2000 report ( St. exh. 698), the court finds his
prejudgment interest calculations irrelevant in that his underlying assumption is
that the Cayuga received adequate compensation from the State in 1795, which the
court has found is not so. Accordingly, Dorchester’s opinion that the Cayuga
sustained no lost opportunity cost, and hence “the State would still owe the
Cayugd[] a perpetual annuity, as originally agreed[,]” but nothing more is not
valid. See St. exh. 698 at 4.

Anticipating that the court would disagree with his first assumption,
Dorchester also presented a number of tables setting forth a variety of methods for
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calculating prejudgment interest, based upon several different possible accrual
dates, interest rates, and cal culations using both simple and compound interest.
None of those calculations are applicable to the present case, however, and this
court declines to consider them. Having decided that it will not use either Dr.
Grossman’'s or Mr. Dorchester’ s cal culation theories, next the court must consider
the analyses of Drs. Temin and Berkman, which while similar are not identical.

Temin and Berkman calculated prejudgment interest taking into account
inflation. See Gov. exh. 2 at 4, 81V, {4, and Nat. exh. 64 at 3, 8111, 7. Both
compounded the interest beginning in 1795; and both used a “risk-free” interest
rate. A “risk-free” interest rate “measures’ the pure time effect [of money]
precisely,” and accounts for inflation since compounding interest alone will not.
See Nat. exh. 64 at 9, 25. According to Dr. Berkman, “[m]any argue that arisk-
free interest rate is appropriate because damages estimated at the time of loss
should be neutral with respect to the risk faced by the plaintiff following the loss.”
SeeGov.exh.2at 5, 81V, (C). AsDr. Berkman noted, the concept of risk-free
interest is articulately expressed by Franklin Fisher of MIT:

At first glance, it may seem that the plaintiff is entitled to
interest at its opportunity cost of capital...After all, had
the plaintiff received [the funds related to the lost asset],
it would have invested the funds, receiving presumably
its average rate of return...The fallacy here...hasto do
with risk. The plaintiff’s opportunity cost of capital
includes areturn that compensates the plaintiff for the
averagerisk it bears. But, in depriving plaintiff of an
asset...the defendant has also relieved it of the risks
associated with investment in that asset. The plaintiff is
thus entitled to interest compensating it for the time
value of money, but is not also entitled to interest
compensating it for the risksit did not bear.
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Id. (citing Franklin M. Fisher and R. Craig Romaine, “Janis Joplin’s Y earbook and
the Theory of Damages’ in John Monz, Editor, Industrial Organization,
Economics and the Law, Collected Papers of Franklin M. Fisher, Cambridge, MA:
The MIT Press, p. 393). Relying upon Fisher’s reasoning, Dr. Berkman opined
that “arisk-free rateis appropriate here[.]” Id. a 6, 81V, §(C). Use of such arate
will result in a prejudgment interest award which properly accounts for the time
value of money and inflation[,] [but] not for any risk faced by the plaintiff.” 1d.
Moreover, “[b]ecause the risk-free market asset is . . . the one offering the lowest
interest rate, . . . it will result in the most conservative estimate for [prejudgment
interest] inthiscase.” 1d. (emphasis added).

Even though Berkman and Temin agreed on the use of a“risk-free” interest
rate, they used different rates which accounts for their different results. In his
analysis, Dr. Berkman used U.S. Treasury Bill rates or their equivalents,
depending upon the time frame. From 1919 forward, he used the U.S. Treasury-
Bill rate; but because prior to that year there is no “detailed history of Treasury
Bill and Bonds with specific termg[,]” he “used the lowest interest rate availablein
each year, whether that rate was issued by a municipal, state or federal
government.” Id.at 6, 81V, (D). Thisresulted ininterest rates ranging from a
low in 1940 of 0/01% to ahigh of 14.03% in 1981. Seeid., exh. 2 thereto at 4.

Dr. Temin used the same methodology as Dr. Berkman; the only difference
isin theratesused. Berkman explained this difference by the fact that Dr. Temin
examined the overall market, while Berkman looked to the lowest rate. Dr. Temin
expressed the interest rates he applied in terms of the “historical nominal risk-free
rate],]” which takes into account “the real rate of interest [i.e., the “rate after the
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adjustment for expected inflation] and the expected inflation rate.” See Nat. exh.
64 at 16-17, 1 46.

Despite the similarities in methodologies, given the different interest rates,
Dr. Temin, the Cayuga' s economist, concluded that they are entitled to
prejudgment interest totaling $1,749,963.279.00. Seeid., exh. S3 thereto.
Applying the annualized interest rates mentioned above, and compounding
annually, Berkman concluded that as of June 30, 2000, the Cayuga were entitled to
$527,500,817.00 in prejudgment interest. 1d., exh. 3 thereto.

Adopting Temin's methodology, which includes an accrual date of July 27,
1795, compounds interest and employs the historical interest rates mentioned
above, yields aresult which can only be described as exorbitant. The court does
not fault Dr. Temin's methodology, but there is no justification for such an
immense prejudgment interest award --$1.7 billion. When numbers become so
large, at apoint it is difficult to grasp what a certain amount means in day-to-day
life. To place Dr. Temin's prejudgment interest figure in perspective, “Lloyd’s of
London, the world' s biggest insurance market, said . . . that it expected to face. . .
$1.92 billioninclaims. . . related to the [recent] terrorist attacks on the [U.S]],
making it the most costly single calamity in LIoyd’s 320-year history.” Alan
Cowell, Lloyd s Expects Claims From Attacks to Top $1.9 Billion, N.Y. TIMES,
Sept. 27, 2001. The court stresses that it is making this observation strictly for
illustrative purposes.

As has been repeatedly stated herein, one of the purposes of prejudgment
interest isto fully compensate the injured party. Common sense dictates that such
an award should not penalize the party causing the injury, however. Arguably at

some point when a prejudgment interest award becomes so large, such as $1.7

173



billion, whether due to compounding, the interest rate, or ssmply the passage of
time, it crosses the line from being full compensation and becomes an improper
penalty. Cf. Raybestos Products Co. v. Younger, 54 F.3d 1234, 1247 (7" Cir.
1995) (under the Lanham Act courts have discretion to enter prejudgment interest
which is“just,” but is not a“penalty”); but see S.E.C. v. Antar, 97 F.Supp. 576,

591 (D.N.J. 2000) (a prejudgment interest award “no matter how large,” cannot be
called ‘punitive[]’ because defendants can invest the funds “during litigation and
use the interest thereon to satisfy their prejudgment interest obligation™). An
additional reason for not adopting Dr. Temin's cal culations wholesale, with no
adjustments, is that there would be avery real possibility of overcompensation.
Given the equitable nature of preudgment interest, courts “must be careful that
[such] an award does not overcompensate a plaintiff.” See Commercial Union
Assur. Co., 17 F.3d at 613 (citation omitted); see also Clarke v. Frank, No. 88 CV
1900(JLC), 1991 WL 99211 (E.D.N.Y. May 17, 1991 (plaintiff not entitled to
prejudgment interest award which resultsin “windfall”). Last but not least, asthe

parties agree, plaintiffs have the burden of proving the scope and extent of such
relief. See U.S. Resp. at 22; and St. Post-Tr. Memo. at 62. They have not met that
burden in terms of showing their entitlement to the approximately $1.7 billion
figure which the Cayuga s expert recommends.

Having eliminated the analyses of Drs. Temin and Grossman, and Mr.
Dorchester, the court is left with Dr. Berkman’'s analysis. Asdid Dr. Berkman
(and Temin), the court will use compound interest. Compounding furthersthe
primary goal of prejudgment interest, which isto make the plaintiff whole again;
and the economists uniformly testified, compounding is the norm from a strictly

economic perspective. As previously aluded to, application of simple interest
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here would result in an award which would be too low, and thus would not
comport with notions of fairness given the fact that the Cayuga have been deprived
of the use and enjoyment of their former homelands for over 200 years.

“In afluctuating economy, a fixed interest rate cannot respond to changesin
conditions, frequently resulting in inadequate compensation.” Survey, 77 Nw.
U.L. Rev. at 194. “Therate of prejudgment interest should be aflexible one which
IS responsive to changing economic conditions.” |d. at 222. The rates provided by
Dr. Berkman easily meet that criteria. “[F]or most of this century,” he used “the 3-
month Treasury Bill” rate; “[d]uring the 1800's,” he used “various municipal, state,
and federal bondg[;]” and between 1795 and 1797, he used the rate “ associated
with aloan from Holland to the American Revolutionary government.” See Gov.
exh. 2,at 81V, (D). Close examination of these rates revealsthat Dr. Berkman
did take into account changing economic conditions through the use of those
fluctuating rates. Use of these historic, changing interest rates also properly takes
into account the fact that “[a]s recent developments in the national economy so
readily reveal, the earning power on investments varies agreat deal over time.”
Survey, 77 N.W. U.L. Rev. at * 220 (footnote omitted). Taking into account what
IS equitable and necessary to compensate the Cayuga in this unique case, the court
finds that the rates used by Dr. Berkman best comport with the full compensation
purpose of a prejudgment interest award. See Jonesv. Union Life Ins. Co. of
America, 223 F.3d 130, 139 (2d Cir. 2000) (citations omitted) (“[ T]he same
considerations that inform the court’ s decision whether or not to award interest at
all should inform the court’ s choice of interest rate[.]”).

In Cayuga V111, 1999 WL 224615, the court identified the accrual date, the

interest rate and the methodology as three issues which it must “carefully . . .
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consider[]” in awarding prejudgment interest. Seeid. at *21. Asshould bereadily
apparent by now, the only remaining prejudgment interest issue is probably the
most heavily disputed -- the accrual date. Because of the time span involved, what
might seem like arather mundane issue has taken on much greater significance. A
number of different possible dates have been suggested both by the court, see
Cayuga VI, 1999 WL 224615, at * 23, and the parties. See St. exh. 698 at 6,
714(a); and St. exh. 721 at 12, 1 34. Thefirst and most obvious accrual dateisthe
“date of injury or deprivation,” or July 27, 1795, the date of the first transaction.
Seeid. (citations omitted). As several of the experts' calculations of prejudgment
interest show, however, especially those of Dr. Temin, using that 1795 accrual date
and compounding interest has the potential for rendering an enormous amount of
prejudgment interest in this case.

Nonetheless, the court adopts July 27, 1795, as the accrual date. Even a
cursory review of the experts' calculations using accrual dates from more recent
years, such as 1980 when this action was first commenced, or 1992 when the U.S.
intervened, reveal s that an award based on those dates would be relatively
insignificant and could in no way fully compensate the Cayuga. It would be
fundamentally unfair to rely upon such accrual datesin the context of this unique
litigation.

From the time it first became evident that a second phase of thislitigation
would be required, it has always been known that equities would dominate, and so
they have. When confronted with the fact that the Cayuga were seeking gectment
as aremedy, this court stated that “the time ha[d] finally cometo invoke. . .
equitable principleq].]” See Cayuga X, 1999 WL 509442, at *22. The court further

remarked that such principles “were no longer an abstract concept, but areality
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which the Cayugd[], as well as the defendants must face[.]” Id. The sameistrue
again today. Using July 27, 1795, as the accrual date and compounding , even
with the most conservative interest rates, still resultsin an immense sum, asis
evidenced by Dr. Berkman's conclusion that the Cayuga are entitled to
$529,377,082.00 in prejudgment interest. Therefore, in balancing all of the
equities and “adopting a flexible and commonsense approach,” see Cayuga V1lil,
1999 WL 224615, at *22 (internal quotation marks omitted), the court has

determined that it is necessary to adjust that amount. There are a host of reasons
compelling such an adjustment.

Even though the court is not relying upon Dr. Grossman’s cal cul ations of
prejudgment interest, it does give some credence to afew other points which he
made. In disputing the methodology applied by Drs. Temin and Berkman,
Grossman challenges several aspects of same. Grossman challenges their failure
to take into account what the Cayuga would have done with the money if they had
actually received adequate consideration in 1795. He also asserts that there are too
many unknowns, such as whether the Cayuga would have had access to financial
markets and whether or not they had the ability, knowledge, or skillsto take
advantage of such markets, especially in the early years. Grossman also points out
that Temin and Berkman did not take into account expenses which would have
been necessarily incurred if the Cayuga had remained in possession of the subject
property for the past 204 years, such as their ability to collect rents, overhead
costs, taxation, etc.

According to Grossman, another weakness in the methodology used by
Temin and Grossman is that they did not consider the fact that the claim area, as

unimproved, had no rental value until the twentieth century. Grossman also takes
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Temin and Grossman to task for compounding interest over 204 years, which
Grossman deemed atheoretical exercise because it ignores such factors as times
when this country’ s banks were in crisis and many investors lost significant sums
of money. Grossman also noted that compounding interest over along period of
timeisunlikely to occur in areal world market. Although the court is not
persuaded to alter its view that overall Dr. Berkman’s basic approach is the one
which it will adopt in determining the amount of prejudgment interest to be
awarded in this case, Dr. Grossman made some valid points which the court will
consider in evaluating the relative equities herein.

In addition to what the court will loosely refer to as these “economic”
reasons which factor into its decision to adjust Dr. Berkman’s prejudgment interest
determination, there are other reasons aswell. A recent Supreme Court decision
supportsthis court’s view that the amount of prejudgment interest awarded herein

should be adjusted due to the long passage of time. In Kansasv. Colorado, 121

S.Ct. 2023, a case between two states involving violations of a water rights
compact, the Supreme Court recently held that a Special Master properly balanced
the equities in making a prejudgment interest award, and concluded that the
accrual date should be 1985, the filing date of the complaint, rather than 1969
when Colorado knew or first should have known it was violating that compact.
Seeid. at 2030-32. Adopting the Special Master’ s reasoning, the Supreme Court
affirmed because, a“long interval [had] passed between the original injuries and
th[o]se proceedingg],]” and during the early years of the compact, “no one had any
thought that [it] [had been] violated.” Id. at 2031. “[T]he dramatic impact of
compounding interest over many years[]” was also deemed adequate justification
for choosing alater accrual date. 1d. at 2031 (citation omitted).
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That reasoning applies with equal if not more force here. In Kansas, the
“long interval” was “at least 50 years.” Kansasv. Colorado, Third Report of
Special Master (August 200) at 99. Here, the “long interval” isfour times that --

over 200 years. Likewise, inthe present case, even assuming arguendo that the
State had notice of a Nonintercourse Act violation on July 27, 1795, surely it did
not have notice that itsliability for that violation could include compounded
prejudgment interest, much less in the amounts suggested by the expert economists
today. This court too cannot ignore the “dramatic impact” of compounding
interest in this case. Allowing recovery for 200 years of compounded prejudgment
interest would offend this court’ s sense of fundamental fairness. All these factors
militate in favor of reducing Dr. Berkman’s suggested prejudgment interest
amount of $527,500,817.00.

The court would be remissif, in its discussion of fairness and relative
equities, it did not mention the conduct of the U.S. toward the Cayuga. The U.S.
has actively and effectively represented the Cayuga’ sinterest in thislitigation
since 1992 when it was granted intervener status. The court cannot turn a blind
eye, however, to the U.S.” behavior toward the Cayugain the years, indeed,
centuries prior to itsintervention. Despiteits fiduciary role under the
Nonintercourse Act, see Passamaguoddy Tribe v. Morton, 528 F.2d 370, 379 (1%

Cir. 1975), before it intervened in this action the U.S. had not been as solicitous
and supportive, nor so active in protecting the Cayuga’ sinterests, asit hasbeenin
the 11 years since its intervention.

The record in this case touches upon the U.S.” inaction. Sufficeit to say that
the U.S,, like the State, has at times advanced certain policies and legislation

strictly for its own benefit without taking into account competing interests of
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Indians such as the Cayuga. In fact thereisevidence in the record that prior to this
litigation the U.S. had taken positions which are contrary to those of the Cayuga's
interests herein by in essence in aligning itself with the State and the positions it
has taken in the current litigation. During the course of the American and British
Claims Arbitration, for example, the U.S. took the position that the State did not
need federal approval in entering into treaties with the Cayuga, and the positions it
has taken in the current litigation; thus, by implication the 1795 and 1807 Treaties
were valid. Of course, the U.S. has taken the exact opposite position throughout
thislitigation. In this court’s more than 20 years of experience in land claim
litigation such as this, it has too often been the case that the Indians have been
pawns between the State and federal government. Unfortunately, this caseis no
different.

The court further observes that the sole basis for its earlier holding that
neither the 1795 nor the 1807 Treaties were carried out in conformity with the
Nonintercourse Act is the fact that the federal government never expressly ratified
either of those Treaties. See CayugalV, 730 F.Supp. at 489. In the eight months

between the execution and ratification of that Treaty, the federal government failed
to inform the State that that Treaty did not comply with the Nonintercourse Act.
Nor hasthe U.S. ever ratified this Treaty, which obviously has the very real
potential for rendering this litigation moot. It is patently obvious that had the U.S.
carried out its fiduciary responsibilities to act on behalf of its ward, the Cayuga
Native Americans, this court would not have been faced with the herculean task of
righting the wrong which was perpetrated on the Cayuga centuries ago. In that
regard, the State should not have to shoulder the blame for the U.S.” wrongful

conduct in addition to its own, and the court will take that equitable fact into
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consideration in arriving at its ultimate award to the Cayuga.
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Conclusion

In conclusion, the court has determined that although acceptance of
plaintiffs’ experts analysis and conclusions cannot be faulted on purely economic
principles and might well be justified in providing for preudgment interest in the
usual case when ascertaining damage over alimited period of years, the unique
and unprecedented circumstances of this case, i.e., a period of over two centuries
between loss and final judgment, cry out for consideration of other factors here
and a common sense view to modify the rigid economic text book approach. Thus,
the court will adopt the analysis of Dr. Berkman and his computations as to the
ultimate prejudgment interest loss to the Cayuga. The court will, however,
discount Dr. Berkman’s total to take into account: (1) the passage of 204 years; (2)
the failure of the U.S. to intervene or to seek to protect the Cayuga’s interests prior
to 1992; (3) the lack of fraudulent or calculated purposeful intent on the part of the
State to deprive the Cayuga of fair compensation for the lands ceded by them in
the 1795 and 1807 Tresaties; and (4) the financia factors enumerated by Dr.
Grossman.

After having given careful consideration to the evidence presented to the
court in the form of historical, economic, financial, and real estate proof, the court,
initsdiscretion, findsit just and equitable to award 40% of the $527,500,817.00
computed damages arrived at by Dr. Berkman, in the amount of $211,000,326.80.
When that sum is added to the jury award of $1,911,672.62 for the fair rental value
of the claim area less credits to the State, and the jury award of $35,000,000.00 for
the future loss of use and possession of the claim area, both of which concerned
the Cayuga land as unimproved but with infrastructure in place, the Cayuga will at

last receive just and fair compensation for the loss of use of that land, past and
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future.

Accordingly, the court finds that the Cayuga are entitled to an award here of
$1,911,672.62 for the fair rental value of the claim areafrom July 27, 1795 to
February 17, 2000, and $35,000,000.00 for the future loss of use and possession of
the claim area, as found by the jury on February 17, 2000, and to a further award of
$211,000,326.80 for prejudgment interest in connection with the reasonable rental
award against the State making atotal award of $247,911,999.42, and the Clerk of
the Court shall forthwith enter judgment in accordance herewith.

IT IS SO ORDERED.

DATED: October , 2001
Syracuse, NY Neal P. McCurn, Senior U.S. District Judge
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